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INTRODUCTION

The Accident Compensation Scheme came into operation on 1 April 1974. The
1 - . L : 3 2 - L3 » . 5 ~ . N ~ 1- v .
scneme 1s established by the Accident Compensation Act 1972, In addition
to making provision for safety and accident prevention, the Act establishes
verious schemes uncer which rehabilitation assistance may be provided and
compensation peid to persons who suffer rersonal injury by accident in respect

of which they have cover under the Act. The Accident Comper

sation Commission

is created by the Act to administer the scheme,

The purpose of this paper is to consider some of the administrative law
implications of the Act. Particular consideration is given to Part VII of the
Act which provides a procedure whereby decisions of the Commission may be the
subject of review and appeal, initially by the Commission itself (or a person

appointed by the Commission) and thereafter by an independent appeal authority

and the courts.
The paper is divided into four parts:

Fart I considers the nature of the Commission's powers when considering
claims under the Act and when carrying out various other functions vested in
the Commission by the Act. Consideration is also given to the question "Vhy

1s a review and appeal procedure necessary?"
Part IT is concerned with applications for review.

Part II1 considers the nature and powers of the Accident Compensation Appezl
I T I

Authority3° and discusses appeal rights beyond the Appeal Authority.

Part IV examines the possibility of obtaining a remedy other than a remedy

provided under Fart VII of the Act.

1. Hereinafter referred to as "the Act".
2. Hereinafter referred to as "the Commission".

5. Hereinafter referred to as "the Appeal Authority".
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" In general, emphasis will be placed upon the aspects of "cover" under
the Act and the entitlement to compensation or rehabilitation assistance.
However, Fart VII of the Act has application to matters relating to liability
for the payment of the levies (or the amount of levy payable) which, in part,
fund the Accident Compensation Scheme. It also has application to decisions
by the Commission to revoke the appointment of en &gents' to which it has

statutory authority to delegate certain of its functions and Lowers6.

L, As defined in S.2
5. Fursuant to S.25 (2).

6. Fursuant to S.29.
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3. :

FART I

THE INITIAL DECISICN M AKING FCWERS ARD FROGCEDUR®E (F T== COI2ISSION

It is essential to the efficient administration cf the Accident Compensation
Scheme that there be a2 simple procedure for processing claics lodged under the
Act7. While the Commission may accept a claim on the basis of the information
supplied in z claim form, it may recuire a claimant to verify that inforration

L - Zpme o Bt L Lo
by a statutory declaration. The Commission also has power, if it thinks fit,
to "ecall for such other evidence as it mey recuire from the claimant or any other
" . v
person" before allewing a claim”, The Commission mey withold or discontinue the
rrovision of rehabilitation assistance or the payment of compensation if such

e 4 2210
evidence is not supplied .,

The existence of these powers points to the investigatory nature of the

: R s ' \ 11 :
Commission's role in considering clzims under the Act. The Act confers certain
additional powers on the Commission which are contzined in the Commissions of

Inquiry Act 19C8, although these have greater relevance when the Commission, or

Hearing Cfficer aprointed by the Commission, is conductin

o

trie heering of an

epplication for review. The Appeal Authority has recently described the
M ¥ o

=
fv

Commission's functions in respect of ¢

ims lodged under the Act in the follow-

ing terms:

"The Commission's primery task (apert from its obligation
to undertake rreventative work) is to ascertesin firstly
whethar tme clai;ant has had an accident, and secondly if
this is establishked, such rehebilitation help and monetary
comgonsatzon ti tl : This involves, of

course, the asse ury and the

resulting finencial consSecuUences eeeee
{« 130,235 claims were received during the year ended 31 liarch 1977: "Report of
the Accident Com ation Comnission for the year ended 31 llarch 1977" (the

1977 Annual Rep o;; 5
8. 8.146(2)
9. S.146(3)

10. s.146(4)
1. s.19(2)

12, Decision no. 59
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L.

cision making powers in respect of claims

under the Act, the only statutory obligations on the Commission are to give a

claimant written notice of its decision if that decision may be the subject of
13
n

an application for review, and to give
aefter a claim has been lodged with the
the Commissicn to observe the rules of
to whether to accept or reject a claim

to a hearing, nor is he entitled as of

that decision "as scon as practicable

Commission. There is no obligation on
natural justice in making a cdecision as
under the Act: a cleimant is not entitled

right to have disclcsed to him any inform-

ation in the possession of the Ccmmission ich may be prejudicial to his cleim

even although the Commission may intend to rely upon that information in reaching

its decision.

e nature he initial ce -meking ¢ edure i esp 5i ai ind
Th ture of the initial cdecision-meking rroce e in respect of claims under
- - .- 1 - 0 !/ - -
the Act would aprear to be similar to that under the National Insurance (Industrial
+ 1gL6 (U.X V1L 2 qp11asy hae T 313 = = Bo Eh A
n. ie Act o Ueile . ~18C 1Ng e p ure g FLae 7 na A
Injuries et 196 A ) iscussing the rrocedure provided by that Act for
determining the validity of claims, in R. v Devuty Industrial Commissicner, ex
2% | o 2.

parte Moore, Diplock L.J. stated:

"Section 45 of the Act of 19465 recuires thzt all claims to

benefit shall be submitted to an insurance officer, a civi

servant appcinted by tze linister. His duties are admipi-

strative only; he exercises no quasi~-judicial functions for

there is, at this stazge, no other person between whose

contentions and those of the claicant he can adjudicate. He

must form his owvn orini as to th idity of the clsin,

and for this p he ’ I ing iss he thinks

fit, If he is clzaim ocught to be allowed

in whole, hes maj ow i isr'decision is ‘final; but if

he disallows it in whole or in ;art, he must give his reafpns

in writing, and the claiment has 2 right of appezl .... 5

13. 8.151(1)

14, See now The National Insurance (Industrial Injuries) £ct 1965 (UK)
15. [1965] 1 Q.B. 456

16. 1Ibid, at 486

>
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5.

That at the initial decision-mzking stage a claimant should not have any
rights under the Act, except the right to a prompt written decision in respect
of a claim where a review of the Cormission's decision may be sought, is
consistent with the requirerent that the Commission should deal with a large
number of clzims as expeditiously as possible, However, the fact that a
cleimant may not be fully informed of the reasons why the Commission has reached
its decisicn, or thet the Commission may have acted on undisclosed information
which i8 prejudicial to a claim under the Act, mezns it may be difficult for a
claimant to determine whether or not he should avail himself of the right to seek
e review of the Commission's decision. It also means the effectiveness of the
right to seek a review of the Commission's decision will depend uron the claimant

2

being advised of the reasons why the Cormission hzs resched its cecision, or with

1 -

regarc to what information it has reached its decision, either before or at the

review hearin

oy

Subject to the provisions of Fart VII of the Act, the Commission has

" n

exclusive jurisdiction to determine whether a person has "cover" under the Act

and once such a determination hazs been made, it rerresents conclusive evicdence
3 &

oQ
0]
O
M
tAQ)
@]
*
(0]
[\

as to whether or not that rerson has cover'~. Where in proceeding
court a gusstion arises as to whether any person has cover under the Act, the

Court is recuired to refer that cuestion to the Cormmission for determination ¢

)

+
|9

U

n
|
)
g
)
u
\

(

The Commission is also erpowered to make roination on the application

of any perscn who is a party to proceedings, or contemplated proceedings, before
20
a court,

17. 3.5(5)

18. 8.5(7). for a consideration of the cuestion of whether there is a conflict
between this provision and S.5(5), see D.J. Cochrane "How Far Does the
Jurisdiction of the A.C.C. Zxtend?",[1977] N.Z.L.J. 7..

19. Supra n 17._ The recuirerent was not averted to in G. v Auckland Hospital
Board [1576] 1 h.Z.L.2. 638.
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A ocuestion as to the existence of cover under the Act in resczect of a
person ray arise where the affirmative defence is raised by the defendant in
civil proceedings that the plaintiff is barred from bringing thcse proceedings
by section 5(1) of the Act. That rrovision prohibits proceedings for dacages
arising directly or indirectly out of perscnal injury by accident from being
brought in any court in New Zealand in two situations. The first is where
the proceedings are in respect of personal injury by accident suffered in New
Zealand., The second is where personzl injury by accident is suffered outside

New Zealand in circumstances in which the injured ferson has cover under the Act.

H

A determination as tc whether e person has cover under the Act must be macde
having regard to section 4 of the Act, subsections (2) and (3) of which provide

as follows:

" (2) Subject to the rrovisions of this Act, all persons shall
have cover under this Act in resgect of personal injury by
accident in liew Zezland.

specified in sections €C,
ver under this

-

v

outside liew

(3) In the cases and to the exte:

-
4ot

Act in
Zealand.™

The first issue that must be decided by the Commission is whether personal

injury by acciden fered, If it has not, cover under the Act cannot

exist. If personal irjury by accident has been suffered, the date on which it
& B 4 J ’

W - + -3 ~A -
De gseervalned as

ct

has been suffered mus
cover under the Act does not exist in respect of personal injury by accident if
the accident occurred before 1 April 1974. If the accident occurred on or af'ter

that date, a decision must be mede as to whether the personal injury by accident

occurred in New Zealand or ocutside New Zealand. If it occurred in New Zezland,

cover under the Act will exist unless the Act specifiically mekes rrovision to
21 & % et . . _—

the contraery~., If it occurred outside New Zealand, a dec on cust be made as

21. The only relevant provision would appear to be s.1C2C of the Act, Under
that section, for exacple, a visitor who suffers rersonel injury by
accident in N Zesz2lznd Dde er ng t t! hi rer
which he wou t er tre Ac ion
existe vith
comrens
in Dec
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to whether cover exists by virtue of the rrovisions of sections 60, 61 or 63
of the Act. These sections "extend" cover in certain circurstances to New
Zealand seeren and airren, rcambers of the armed forces, and to other rersons who

travel outside New Zezland in the course of their enployment.,

The Cormission, having regard to these consicderations, must issue a deter-
pination as to the existence of cover under the £ct. This, however, is the limit
of its juris@iction, The determinaticn as to cover will have indirectly detercined

whether personal injury by accident has been suffered, and if it has, where and

[0}
)
(4]
(o]
.
-
<y
o

when it has bzen suf dge or Magistrate having before him a determination

ion pursuent to section 5(5) or 5(6) of the Act must then

]
2
(e}
E!
3
e
]
0

issued by th

(o

decicde the cuestion of whether the procee ings before him arise directly or

indirectly out of personzl injury by accident, and therefore whether those

o

Froceedings are within the rrohibition contained in section 5(1) of the Act.
The circumstances in which the Cormission is recuired tc issus 2 detercination

t may recuire a strict cbservance of the

ct
oo
[¢V]
-
o

as to the cover of any person under
rinciples of natural justice,
A o o

damages against z medical

(o)7]

~ e Tl 3 — Y ol T s R e el LY ¥ el
he cefence ray be reised that the rlaintiff has suffered

redical misadventure and therefore has cover undéer the Act. 1S a cuestion has

will effeectively mean the plaintiff cannot pursue

o

common law remedy but is

restricted to seekinz corpensaticn under the determination that cover
e -

h
Q
ct
we
)

does not exist will render the Gefendent liable to an award of darzges being made

against him in the common lsw action., For this reason i

22, And therefcre personal injury by accident: S.2(1) (a) (ii) of the Zccident
Compensation Afendment Act 1974,
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8. 7

that the Ccrmission adhere to the principlesof natural justice in issuing a
determinztion, particularly insofaer as those princirles recuire rersons

concerned to be given the opportunity of being heard., This would appear to

be contexrlated by the Act in providing a right of appeal against the Commission's
determination direct to the Appeal Authority, by-passing the review procedure in

the course cf which the oprortunity for = hearing would otherwise arise,

The Commission is required to exercise an adminstrative function in relation
to levy matters. Under section 72 of the £ct, by Crder in Council the Governor-
General mzy prescribe classes of earners, industries or occupations and Erescribe
the rate of levy paysble to the Commission in respect of any such class. The

— . . : 25 $25 8
Order in Council made pursuznt to that power clessifies earners for levy

purposes into employees and self-employed rersons. It recuires a self-employed

D

person to pey a levy at the rete of one doller per 1C0 dollars of earnings as a

he rate of levy payable in respect of earnings as an

bey

employee depends upon the clzssification of he industrial activity in which the
L < > J

employee is engaged : the Schedule to the Order in Council sets ocut numerous

engaged in

per 100 dollars of sarnin

earnings as an emrloyee is payable by tre employer

of earnings as a self-employed person is peyeble by thet self-employed person:-
The principal decision making powers of the Commission in relation to

levy matters are set cut in section 83(1) of the Act which provices the

Commission zay decide:

rder 1973 (S.R. 1973/

25. The Accident Cocrensat
291) as amended by Ame

26, Resrectively the minicum and maxicum rates prescribed by the Act: refer
8.72 and Fart I of the First Schedule to the Act.

27. 8.71(2) (a)
28. S.71(2) (v)
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"(a) Whether any earnings derived by any person are
earninsgs as an employee or earnings as a self-
erployed person; and

(b) "hich classification of earner, industry, or
occupation is aprrorriate in relation to any
person or persons by or in resgect of whom a
levy is rayable; and

(c) Such other catters as it considers relevant for
the purpose of determining the cover (if any)
under this part of this Act of any person or for
the purpose of 9ssessing the amount or detercin-
ing the rete of any levy to be paid under this
Part of this Act.™

The Commission may dispense with certain recuirements laid down by the
. Py 1 : i 25
tct in relation to the assessment and collection of levies™i One such power
of practical importance is the power to reassess the amount of levy payable
at such amount as the Commission thinks fit having regard to the special
circurstances of the case where the levy reguired to be paid "would be sub-

&

stantielly more or substantially less that would in the circumstances be

0
feir and reascr.able"3

A further power of soce interest in relation to levy matters is the

Commission's power under section 73 of the Act to impose a penalty rate of

ct

e

levy upon an employer or self-employed person whose accident rate is gnif-

s
3

LI

icantly worss than thzt normally set by others of the same levy cless While
J o o

the duties recuired to be observed by the Commission in the exercise of the

lear, it would appear that at least the Cormission

power are not zltogetrer c
FAES ) SRR : . '

has a duty to act fairly”, If this is so, then the question arises of what

does such a duty require: must the person upon whom it is intended to izpose

& penalty be given the oprortunity to be heard, and what is the extent of the

Cormission's duty to disclose information upon which its decision is based?

A person may be presumed to be awere of his own accident rate or that of his

A E
enployees, but he cannot necessarily be expected to be aware of the accident

NA—

record normelly set by others in the same levy class,

29. s.80(7)

L 8 v.cC({}(f) for an ex

erple of the application of this provision see Appeal
Authority Decision no. 1 §.

NeZshs 1C8.
een invokxed by the Commission,

31, This power has not
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In practice, however, it is suggested that because of the availability
of a flexible procedure by which a decision of the Commission may be subjected
to rev1n..?3 with a right to an orzsl hearing and a statutory duty of disclosure
upon the reviewing suthority, the duty to act fairly will be "postponed" until
the review rrocedure is invoked.
One furtrer aspect of the decision making powers of the Commission recuires
consideration, The Commission has statutory power tc delegate to an agent

"e.. all or any of its functions and powers relating

to the collection of levies, the refund of zwounts of
levies or penalties or both raid in excess, the
recission cf penalties, the refund of penalties
remitted, the handling and payment of claims and
inguiries, 1nvast1:9tlonsl reports and returns in
connection therewith ..."54

The Act srecifies those rersons who may be appointed by the Commission as its

agent, and authorises the Commission to pay them fees and commission in

g ' y L :
respect of the services they renders? It also authorises the Commissicn to

revoke the eppointment of an agent37 conferring upon the agent a2 right of
. z wuga . : . . - 8
appeal in accordance with Fart VII of the Act against that dBCISICD?
THE NEED RFCR A REVIZEW AND AFFEAL SYSTENM
The gquestion might well be asked "why have a review and appeal procedure?

After all, the Workers' Compensation Act 1555, and the Torkers' Compensation

b~
®
om
e
w
§=d
Y]
d-
I
(o]
o]
Sf

1at went before it, provided no right of appeal. As Frazer J.

stated in Vodéanovich v 7oods,

1y

The reason of that is that this is a working man's UA
Court, and it is undesirzble that payment of compen-

sation moneys should be held up by prolonzging

litigation, There is no doubt that, if a;:,aWS were

allowed, it would, because of this, be more to the

working men's disadvantage that to his advant:ge n39

32, Notwitnstending thet the exercise of the power confeerred by s.73 of the
Act is an administrative function: lLower Kutt Citr Council wv. Bank,
[197AJ 1 N.Z2.L.R. 545, Refer also D.L. lathiescn, "Zxecutive Decisions
and Audi Alteram Fartem" (19743 N.Z.L.J. 277.

33. See Fart II of this paper.
3. 8.29(1)

35. 8.25(1) For a current list of agents, refer N.Z. Gazette21 April 1977
o, 45 p. 1115
36, 527 37. 8.25(2)

3. 8.26 39. [1932] G.L.R. 559, 560

R T T T

W7 \.’,4!:&‘. &
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From the outset, this philosophy does not appear to have been considered
applicable to an accident compensation scheme. The Woodhouse Cormission
recormended a reviewand zppeal system based on that provided by the Torkmens'
Compensaticn Act 1960 (Cntario). The procedure recommended by the Woodhouse

- Ea S LCKY . - : : < . - - .
Commission  was incuiry, investigation and decision at the first level, review
by a review committee, a right of appeal to an appeal tribunal comprising
three persons including a doctor and a lawyer, an appeal to the mecbers of the

Board (Commission), with a right of appeal to the Supreme Court on a point of

law%z The right to a hearing and to be legally represented at %that hsaring

would not arise until the appeal was considered by the appeal tribunal,

L3

These prorosals underwent various medificaetions™~ as the result of further

consideration being given to the Toodhouse Commissicn's Report in the Thite

"l"S n Lpé

"Gair Cormittee and the "Maclachlan Committee .

()

Paperi,*4 and by th

The procedure now contaired in Fart VII of the Act provides that an
epplication for review may be lodged in respect of a decision of the Commission.
Should a hearing be necessary to dispose of that application for review, it
may be conducted by the Commission, its Delegate, or by a Hearing Cfficer

appointed by the Commission. An aprezal to the Appeal Authority, a judicial

authority, mey be lodged in resgect of

review%

apreal to trhe Aministrative Civision of the Supreme Court with leave either

from the Appeel Authority or the Supreme Court. Such leave may be granted

on a question of law or a cuestion which by reason of its general or public
s 4

importance or for any other rezson ought to be submitted to the Surreme Court

for decision.

4LO. The Royal Commission of Incuiry into €ompensation for Fersonal Injury
in KNew Zezala
L1, Rerort of the Royal Commission of Incuiry into Compensation for Fersonal
¥ - J = 2
Injury in New Zealand (1967), paras. 3C8-309.
L2, The right of appe
Ont,rlc structure.
c
v

i

2l to tkhe Supreme Court represents a variation on the

43, ihese ere traced by D.J. chrzne in "The Review-and Arpeal Structure in
( - an+3 <r s 8
the Accident Compensation System", LL.lMResearcn Faper (1976)
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There is a further right of appeal to the Ccurt of Aprezl by way of
case stated on 2 guestion of law. Leave to apreal must be granted by

either tre Suprace Court or the Court of Appeal.

The review and appeal procedure may be illustrated in tabular form as

follows: cClIISSICN'S

jght of appeal: CO2ISSION CR
162 (b) and (c) HEARING GFFICR
getercinaticn asi i
to cover (s.5)
revocation of right of appeal : S162(a)
gppeintment of
Bgi‘r;t {5025}

generel or public importance,

™ OOITDM

SUFREL= COURT
Rt} TOTD CMT TS MTIUT AT A
()‘L..l l—--d'—--)k.".T—- | o -4.1|’A_._‘_ _.)

COURT COF AFFEAL

EE

I..’J.

L6, A furtner Select Cormittee which considered the Act in Bill form,

7« In scme circumstances, zn appeal will lie direct to the £preal Authority
. - - ~ -~ I f4 Y - o
in respect of & decision of the Cozmission see s.162 (b) and (c) of the
Act,
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13.

Three principel reascns may be advanced in surport of the need to provide

in the Act a comprehensive review and appeal procedure,.

First the Act hes removed common law and statutory rights of action in
respect of ;ersohal injury by accident and death resulting from personal injury
by accident. Fersons who suffer personal injury by accident, and their
dependants where death occurs, now have as their only source of cocpensation
eny entitlement which rmay exist under the Act. The Act having remcved the
rights of persons to ssek compensation in the courts and replaced them with
the right to seek cormpensaticn under a stztutory cocpensation scheme admin-
isterea by a statutory corroration, it is essential that claimants under the
scheme, and in certain circumstances other persons, be zble to test the

1

validity of decisions given by that body. By vesting the responsibility for

—
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icant consicderations in an accident corpensation scheme.

to the circumstances in which compensation may be raid, the amount of compen-

N

which rzyments made on a2 continuing
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basis may be paid. In many circumstances where a decision is made pursuant to
the exercise of such a discretionary power, there will be no inherently carrect

Ceclsion., Furthermere, as has been shown, the initial decision makxing procedure

ollowed by the Commission is azn adérinistrative procedure in the nature of an

intuiry which enables the Cormission to obtzin the relevant inforzation, but
¥ich from an injured rerson's roint of view, affords few procedural protections.

—
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It is suggested the mere presence of a review end arreal rrocedure in such
circunstances ray be sufficient to discourage the CﬁﬂmlsSﬂon froo exercising
its discretionery powers in an arbitrary or carricious manner and ray serve

to correct such an exercise of a discretionary power.

Thirdly, it is inevitable, and no doubt desirsble in the interests of
paintaining a degree of consistency in the decisicn making process, that to
assist in the practical arplication of the Act, the Commission will acdopt
formulations of policy which it will apply in detercining entitlement to
compensation under the Act. This lezds to two dan ngers: |the policy which is

formulated may be inconsistent with or contrary tc the rrovisions of the kct,

or the policy itself may be unassailable when con 1sicdered generally but it may

'_J
(o
8
o
<
0}
ct
o
D
O
3
ot
O
=
T

be wrongly applied in a particular case. A clairant shou
o Py -

unity of correcting such applications of policy.

Against theses arguments, some weight nust be given to the fact thzt in
dealing with a large nucmber of claims the Commission has acquired a certain

degree of exrertise in matter relating to the comrensation of personal injury

apreal procecdure externzl to thre Cormission, such as the right of apreal to the

has been required to apply its expertise in reaching a decision.

Two furtiher considerations recuirs brief mention, The existence of a

-

f the Commissicn given in acceordance with a
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forrulated policy ray be subjected to consideration b7 an independent review-

ing authority may encanger the existence of that policy, creating difficulties

fact tzkes this

k9. There is sore indication that the Arpeal Authority in
view: See Decision llo, 15, discuss
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in the administration of the Act of which that reviewing authority may be
unaware, The safeguards frovided by the Act in respect of this possibility
ere discussed later in this paper?o There is also the consideration of what
resources the Commission should be recuired to devote to the review and appeal
procedure. In the year ended 31 larch 1977, the Ccmmission received 150,235
claims under the Act, 3,490 of which were declined fully or in part, During
the same period, 2689 spplications for review were received in respect of

51

decisions of the Commission, 807 of which were dezlt with at a hearing?;

Having considered the nature of the Commission's decision making powers
end the principal reasons for maxing provision for a2 review and arreal proced-
ure in the Act, it is proposed to consider that procedure in some deteail,.
Ferticular consideration will be given to the extent that thre prccedure 1is
influenced by the nature of the initial decisiocn raxing process and the absence
of an independent reviewing body at the first stage of the procedure., Reference
®¥ill also be made tc th ixth report of the Fublic and Administrztive lLaw

52 ”

in which the Committee discusses the procedures of admin-

(0
)

Reform Committee
istrative tribunals. Although the Committee did not recommend the enactment
of a comprehensive statutory code of rrocedure, it did outline a nucber of
rules that should generally be regarded as applicable to administrative

1st which the

>

tribunals. These rules rrovide an objective standard agai

Procedures of the review znd appeal system may be considered,

X. Part III.
51 1977 Annual Report.

52, "Administrztive Tribunazls: Constitution, Frocedure and Ap
Report of the Fublic and Adcinistrative law Reform Commit
to the linister of Justice, 30 larch 1573.

ot 't
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FART ITI

AFFIICATIONS.FCOR REVIEW

£n applicetion for review is the initial step in the review and
appeal rrocedure established by Fart VII of the Act., It is prorosed

to consider the review procedure by asking the following cuestions:

VHAT DECISIONS OF THE CONNISSICK ARE REVIEVABLE?

Section 153(1) of the Act specifies those decisions of the
Commission in respect of which an application for review may be made.
In practical terms, the provision is very wide and (subject to the
provisions of the Act) allows an application for review to be made in
respect of any decision which affects -

"(a) The cover under this Act of any person or deceased
person; or

(b) The 1liability of the applicant to pay any levy under
this Act or the amount of any such levy for which he
is liable; or

\ s S . :
(c/ The granting or payment of rehabilitation assistance

under this Act to any person or of compensation
under this Act to any person or deceased person."

An application for review must be made in writing within one month
after the date on which notice of the Commission's decision has been
given?3 However, the Commission has a discretion to extend the time
within which an application for review may be uade?u In the absence
of an express provision to the contrary, a question arises as to whether
a decision of the Commission declining to extend time may itself be the
subject of an application for review. Such an application for review
would essentially be concerned with a matter of procedure rather thean
one of those substantive matters specified in paragraphs (a), (b) or (c)
of section 153 (1) of the Act. However, it is suggested that if the
decision of the Commission in respect of which an application for review

is sought out of time "affects" one of those substantive metters, an

53, S.153(4) 54, Ibid.
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application for review will lie in respect of a decision of the

Comm

e

ssion not to eccept the application for review.

Those decisions of the Commission which may not be the subject of
an arplication for review mey be considered under two heads: decisions
in resgect of which there are alternative appeal provisions, and

- .

decisions in respect of which there is no right of review or appeal,

Vhere the Commission's decision as to whether a person has cover
under the Act is embodied in a determination issued pursuant to
subsection (5) or (6) of section 5 of the Act, there is a right of

) v B : .
appeal direct to the Appeal Authority. There is also a right of appeal
direct to the Appeal Authority on the part of any agent of the Commiss-
ion appointed pursuant to section 25 of the Act against a decision of the
Commission revoking the a}pointﬁent.57 Vhere a decision of the Commiss-
ion affects the determination of a person's assessable income, the right
to apply for a review of the Commission's decision is specifically
excluded by the provisions of section 153(1) of the Act as the person

affected may deliver a notice of objection to the Commissioner of Inland

Revenue pursuant to section 30 of the Income Tax Act 1976.

Where there is no right of review or appeal in respect of a decision
of the Commission, it may be because of a specific provision in the Act

to this effect, or it may be because the decision of the Commission in

1O

uestion does not come within the terms of section 153(1) of the Act.

5

n

It is arguable such a decision must always 'affect' one of those
substantive matters in the sense that the applicant's ability to
have those matters reviewed is affected. See also discussion of
judicial review, Fart IV, infra.

56. S.162(c) It has been suggested that one reason for this procedure
is that the Commission will generally be recuired to conduct a
hearing before issuing a determination. By-passing the review
procedure also expedites the final determination on the question
of cover, so proceedings in the court where the question has arisen
will be stayed until the issue of cover is determined.

57. 8.26; s.162(p); but there is no right of appeal on the part of a
person who is not appointed as an agent - see discussion of judicial
review, Part IV, infra.

- i ’

RN T AL
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The only example of a decision being specifically excluded from

\
¥

4
Ll

1e review and appeal rrocedure is a decision of the Commission given

under section 1794 of the Lct. Theat section of the Act

Commission, with the rrior epproval of the I'inister of Finance, to
rake or provide on an ex gratia basis compensation and rehebilitation
assistance to any person who either suffers personal injury by accident
in New Zealand in respect of which he does not have cover under the !ct58
or, suffers personal injury by accident in respect of which he has cover

under the Act, there being "

speciazl circumstances" to make it "reasonable
and proper" that such a payment should be made in addition to other
compensation peyable or rehabilitation assistance provided by the

e
Commissionf9

There are, however, a number of decisions of the Commission which do
not come within the terms of section 153(1) of the Act. For example,
the Commission may accept a claim in respect of personal injury by
accident and pay compensation accordingly. It may subsequently become
apparent that the claim should not have been accepted and therefore the
compensation has been paid in error. Alternatively, the claim may be
acceptable, but there has been an error in the form or amount of
compensation paid., The Commission may decide to exercise its power to

ok  d ' L. 60 .
seek recovery of the amount peid to the claimant. The cleimant
clearly has a right to apply for a review of the Commission's decision
not to accept the claim as one of personal injury by accident, or if
the claim is accepted, as to the form or amount of compensation payable,

but the decision of the Commission to seek recovery of the amount paid

in error does not come within the terms of section 153(1) of the Act,

58. supra, n21,

59. For a discussion of ex gratias payments, see [1974] N.Z.L.J. 290.
But for the express exclusion provision, decisions of the Commission
would be reviewable under s.153(1)(c).

60. S.171, 8.173 confers a right to set off.
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The decision to teke recovery action is a decision taken as a

"

consecusnce of, ané subsecuent too, the decision as to cover or the
; , : 3 : 61
payment of compensation under the Act.
Other decisions of the Commission that do not come within the
terms of section 153{1) of the Act relate to the general zdministrat-

- ; S LN S s 62
ion of the Act, and include decisions appointing officers and employees;

=
£ L - = : = o 6

appointing medical referees, medical committees and 5}9013115ts;3

i e T . ﬁ . . 65 .

appointing agents and paying them fees and commission;” and concerning

66

the investment of funds.

The general rule would appear to be that any decision of the
Commission which relates specifically to a claim under the Act, whether
it concerns entitlement to a particular form of compensation payment
or rehgbilitation assistance or the quantum or.extent of such compen-
sation or rehabilitetion assistance, may be the subject of an application
for review. Similarly, a decision of the Commission may be the subject
of an application for review if it relates to the question of whether a

levy is payable, the amount of that levy or the question of by whom is

it payable?

WHO NAY AFPPLY FCR A REVIEWY

Assuming a decision of the Commission may be the subject of an
application for review, the question arises of who has legal capacity

to challenge that decision. The generel law may be stated as follows:

61. The Commission appears to have adopted an analogous form of
reasoning in respect of decisions under s.126(44A) of the Act to
pay lump sum compensation payments to the Fublic Trustee where
the person to whom the compensation is payable is a minor or is
of feeble or unsound mind. The Commission takes the view there
is no right to apply for a review in respect of such a decision:
"section 126 provides a means for disbursing compensation; it
does not provide a means of assessing the cuantum of compensation".
Review decision no. 76/R1LT71.

62, 8.21 63. S.23

64, S.25, but once eppointed, an appeal lies to the Appeal Authority in
respect of a decision of the Commission revoking that appointment;
supra n.37

65. 3.27




1IRRARY
<0,

"Assuming thet 2 right of srreal has been conferred, t
range of persons entitled to appeesl and the jurisdiction
of the appellate body_are e tion
ané interpretation,"®

Section 153(1) of the Act states:
"any person who is dissatisfied with a Gecision of the

Comrission ... may arply to the Commission for z review
of thet decision ..."

Is being "dissatisfied" with a decision of the Commission the sole
criterion which a person must establish in order to establish locus
standi? If so, then it would appear an application for review could
be sought by "the professicnal litigant and the meddlescme interloper?68

or "a mere busy-body who is interfering in things which éo not ccncern

hin"®9

There are two classes of persons, whom it is suggested, should

have the right to ssek 2 review of a decisiocn made by the Commission.

The first such class of persons includesthe injured Eerscn or a
person acting on his behalf, such as a guardian, relative, friend,

; . : T 0
professional representative or trade union off101al.7

The second class of persons includes those persons whose interest
in the matter is not identifiable with that of the injured person, and
hay even bte in conflict with it. For example, a decision of the
Commission that a person who is an employee has suffered personal
injury by accident arising out of and in the course of his ernployment
will render his erployer res;yonsible to pay "first week" com;ensation.71
As the Commission's decision imposes an obligztion on the erxployer, it
is suggested the employer should have standing to seek a review of the

Commission's decision.

67. 1Halsbury's Lews (4.2&) 5

68, S.A. de Smith Judicizl Reviaw of Adrinistretive ‘ntion (3=a)363

69, R v Greater Iondon Coun il, Bx parte Blackburn [1975] 1 V.L.R. 550
rer lorc Denning i..2. at 559

(4]
u
o’
v
.

70. This is envisag
3. a.142
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A decision of the Ceormission that a person has not suffered redical
misadventure, and therefcore personal injury by accident, 2y render
a meCical practitioner lizble to an action for damages at cormon law,
Therefore, it is suggested the intersst of the medical practitioner
is such as to entitle hirn to lodge an epplication for review in

respect of the Commission's decision.

However, whether a stranger should have a right to seek a review
of a decision of the Commission as a means of "testing policy" is
another matter., Generally the problem will not arise because decisions
of the Commissicn in respect of a claim under the Act are known only to

those persons directly concerned, However, publicity throuszh the news
o » X o o

media to the effect that a particular person has, or has not, been
granted compensation or rehabilitation assistance may result in a

with the Commission's decision, The

stranger bei

el

expression "any person who is dissatisfied

statute conferring a rignt to have a decision reconsidered or raviewed,

=)

It might be considered more sppropriate in legislation rroviding a right

¥ - PO

of public complaint, In the United Hin

-1 - n ,.un?

used to confer standing is "any person aggrieved", although this form

dor, the exrression generally

of expression has not been without criticisr.?I+ In New Zea2land legis-

laticn, a variety of eprroaches is discernible, For example, the ¥ar

N

the War Pensions Board, follows the United Kingdom approach in using the

an N e 75

words "any person ag he Sociel Security Act 1964 confers a

right of review on "any essrlicant or beneficizry zffected"., Other
g TI v

2.

ons Act 1963 or the Brcadcasting Act 1976,
pts this forz of wording.

Fio this expression, see Arssnzl Footbzll Club
508 effirmed sub, nom, irssnzl Footozll
. - r . o W e | -~ o= - - o —
R. 1107; [1977] 2 A1 =.8%. 267,

71“.

5.
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statutes specify those persons who may exercise zpreal rights, but

may end with a "catch-all" provision such as "any person adversely

affected by the dec151o*1"7Q

As the Act in conferring a right of review does not follow the more
restrictive forms of wording adopted in other legislaticn, it might be
argued that any person at 21l may apply for a review of a decision of
the Commission provided only that he is dissatisfied with that decision:
therefore, any member of the public at large, or any other legal person,
may seize upon a decision given in respect of a particular claim to test
metters relating to the Commission's interpretztion of the Act or its

formulation of rolicy.

In support of the view to the contrary, it might be argued that a
more restrictive interpretation of section 153(1) is recuired and that
the "any person" referred to in the opening words of the sub-section

must be the "any person" whose cover or entitlecent to compensation pay-

4
2l

I

ments or rehabilitztion essistance is in issue.

>

iowever, it is submitted
this argurent is defeated by the wording of the sub-section itself. A

(¢) of section 153(1)

eh

comparison of the wording of paragraphs (2) an
with the wording of paragraph (b) discloses an important difference.
Paragraph (b) confers a right of review in respect of a decision of
the Commission imposing a liaoility to pey a levy, not on "any person"
but, on the person upon whom the liability has been imposed, that is,
"the applicant". The applicant must be the person who is recuired by

the Commission to pay the levy. However, paragrarh (a) in conflerring

-

o]
o

a rignt of review in respect of a decision of the Commission affecting

cover refers not to the cover of the epplicant, but of "any person”

77« e.g. Commerce Act 1575; ss..i4 and 81B

78. e.g. 8.166 of the Trans;crt Act 196L4. In other statutes, the
*catch-all' provisicn will be more restricted: e.g. £,40 of
the Air Services ILicensing Act 1951; s.33 of the lotor Spirits
Distribution Act 1553. See also .99 of the Commerce Act 1975.
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Similarly, paragrerh (c) in cenferring a right of review in respect of
a decision of the Cormission affecting entitlecent to compensation
payments or rengbilitation assistance refers not to the applicant, but
to "any person". Therefore, the right to apply for a review in respect
of a decision affecting these matters is not restricted to the person
whose cover, or whose entitlement to compensation payments or rehabili-

tation assistance, is in issue.

The more restrictive interpretation prevents a "stranger" from
seeking an application for review under section 153 of the Act. However,
it has the disadvantage of rreventing interested persons other than the
claimant, such as the employer or the medical practitioner in the
situations discussed earlier, from seeking a review of decisions of
the Cormission which may affect them adversely. That result would

hardly be desirable.

Assuming the Cormission is prepared to accept an application for
review from a person who has no direct interest in the Commission's
decisicn in the sense that he will neither benefit by it or be adversely
affected by it, it does not follow that should the ratter come befcore the
Appeal Authority, the Commission may not chzllenge the applicant's

2]l Town

=0

standing. The decision of the Court of Appeal in Rcsers v Scec

o - . —~ 9 : :
and Country Flannins Acpezal acard7’ would suggest that if an agpplicant

has no valid right to seek a review in the first place, the fact that
the Commission has accepted the applicetion for review and heard and
determined it cannot confer standing on the applicant beyond that
given by the Act. In the event of an appeal to the Appeal Authority,
it would be open to the Commission at the hearing of the appeal to

dispute the standing of the party concerned.

79. [1973]1 K.2.L.R. 529
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THAT HEAFFRS IF THZ COLMISSICN'S DTCISION WAS GIVEN I SR202T

Under the Act, the Commission is given rower to revise its own

decisions. Section 151(1D) provides:

"eee any decision made by the Commission may be revised
by the Commissicn if it appears to it that the decision
Py
has been made in error, whether by rezson of mistzke or
3
by reeson of false or misleading inforration having
been surplied or by reason of fresh evidence or for any

other reason, and the Cormission ray thereuron alter or
amend any such decision and substitute another decision
therefore,"

The Commission may exercise this power of revision whether or not
- : . . 80 . :
an application for review is lodged and it mey be exercised either
in favour of, or to the disadvantage of,a claimant. A revised
decision has the same status as an initial or Primary decision given
by the Commission and therefore mey itself be the subject cf an

. 81

application for review,

The Commission may not exercise its power of revision to make an
assesszent of levy or a variation in an assessment of levy that is
prohibited by section 83(3) of the Act; to reduce an assesscent of
entitlerzent to earnings related cocrensation zade under section 114 of
the Act in respect of permanent incapacity for work; to review an
assessment of entitlement to compensation made under section 120 of the
Act in respect of such matters as loss of amenities or capacity for
enjoying life and pain and mental suffering; or to revise a decision
of the Supreme Court or Court of Appeal given in respect of an appeal

pursuant to sections 168 and 169 of the Act respectively,

80. The power of revision would aprear to be an important means of
dealing with review epplicaticns: during the vear ending 31 larch
1977 2,689 zpplicetions for review were received by the Commission,
1047 were revised (1977 Annual Report).

81. Froviso to s.151 (ID)
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WHO MAY CONDUCT ESARIIGS?

N ULL DSl

Section 154(2) of the Act provides:

"on receipt of ... (an application for review) the Commission
may either hear tie applicztion itself or refer it to a
Hearing Cfficer who has been so appointed by it vither
generally or in reletion to a particuler application,”

Hearing Officers may be appointed under section 21 of the Act as officers

or exployees of the Commission for the purpose of hearing applications for
: 82 T : : ; .

review, where the Commission hears an applicaticn for review, it may

either hear the application itself, or it may delegate the duty to either

3 \C3

. . 8
one or two of its members,” or to one or more of its officers or employees.

Hence applicetions for review mzy be heard by the Commission, by a

Corrission Delegate (or Commission Delegates) or by a Hearing Officer.

A Hearing Cfficer may be appointeé to hear and decide on eprlication

¥

for review, or rcerely to hear such an arplication and report his findings

: Jo : . - !
to the Commission, together with his recommendation. In the latter
case, the Commission is recuired to give a decision on the epplication
for review.
WHAT FC7ERS MAY 3% BXZRCISED BY TEX CCOMMISSION CR FSARING CFFICERY
Section 19(2) of the Act provides:
For the purrose of cerrring out th functions

e
imposed on ths Comrmission by this Act
any merber thereof or a Hearing Offic
same power to summon witnesses, administer oaths, and
hear evidance as are conferred on Commissions of Incuiry
by the Commissions of Incuiry Act 1908, and the provisions
of that Act except sections 2, 10, 11, and 12 shall apply
accordingly."

82, s.154(1) 83. 5.29(3) (a)
84, 5. 29(3) (c)

85. S.154(8). A copy of the Eearing Officer's report of his findings
and his recomrencation uust be sent to the agpplicant.
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The powers specifically éxcluded by section 19(2) of the Act are
the powers of the Governor-Gensral to appoint a person to encuire into
certain matters srecified in the Comzissions of Incuiry Act8§ the
power to refer 2 point of law to the Suprere Court for decision;87 and
the power to order the whole or part of the costs of an inguiry to be
paid by a party to the incuiry or the person who has brought about the

88

: . - o 8
inguiry - and to enforce such an orcer.9

Although their application is not expressly excluded by section 19(2)
of the Act, there are other sections of the Commissions of Inquiry Act
which are unlikely to have relevance when the Commission or a Hearing

Officer is carrying out the duties and functions imposed on the Com-
J ¢

o

mission by the Act. Thsse are the sections setting out the powers of a
Judge of the Supreme Court when the member of a Comrission helding an

e ey . Pl it h
incuiry; empowering any three or more Judges of the Supreme Court

to make rules prescribing 2 scale of costs payable in respect of an

. : . . . = s R ; -

inquiry under the Cormissions of Inquiry Act”’ and extending the

application of the Cormissions of Incuiry Act to certain incuiries held

o2

by Cormissioners,

The sections in the Cormissions of Inquiry Act which are of relevance
are those which afford protection to rersons exercising ths rowers con-

ferred by that nct93 and to witnesses and counscl’L and those which

B
contain "mechinery" rrovisions by which evidence gy be obtained?’
86. s.2(2) - (f) 87. Commissions of Inzuiry Act; s.10
88. 1Ibid; s.11
89. Ibid to award costs in re

; 8«12, The Commission's powe
tlication for review is éiscusse
Conh1551or has no pover to award ¢ in %
prior to 15au155 a detercirztion under s,5(
The Commissicn tekes the view it has no pow
incurred in res_ect of lcdging a clairc unde

by & s

decision 75/R1CC6
90. Commissions of Incuiry Act; s.13

9l. JIbid: s.14, In cond ucuﬂng a review .earing, the Comnission or Hearing
Officer is not conducting an incuiry under that Act.

92s. Ihid:;rs.15 93« 8.3, toibe re
8.16(4) of th

~
—

n conjunction with

=
<
o
=
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Insofar as these "mzchinery" provisions are concerned, of particular

importance is section LA which provides:

' "Any person interested in the incuiry shall, if he
satisfies the Cozxissio I

ot
o)
ct
=3
(4]
by
)
n
i

2n interest in
L

the ‘incuiry zpart fr in ¢

the public, be entitled to appear and be heard at
the incuiry as if he had been cited as a party to
the inquiry,"9%

Occasions may arise on which it will be desirable that the Cormission or a
Hearing Officer should tzke the initiative ané give a person the orport-

unity to be joined zs a party to the application for review. For example,

-

1

a decision to the effect that a perscn has not suffere

97

ure may result in the unsuccess

medicel risadvent-

ul applicent bringing an zction at

common law against cecdical practitiocner or the prorrietors of =& hospital.
F 4 - -

w

L

=
(=]
[N
ta

A decision to the effect that a pers an exployee and not a self-
r y 4 o
ezployed person will result in the erployer of that person being ligble
to pay to the Cocmission a levy in respect of his earnings as an exployee?-

Although both the mediczl practitioner (or hos

employer would eventuazlly have a right to be heard by the Cormission
P o o o o b ]

-4

there are a nucber of advantzges to be obtained by joinin

o
g

to the respective aprlications for review, or at least giving them the

L8|

opportunity to be so joined. All the relevant evidence may be presented

at the one hezring with the parties havin

o 4 : = i 5

the opportunit;

submissions and call evidence. One hearing may be sufficient to deterrine

the matter to the satisfaction of 211 concerned: if not, the matter will
’ 3

1]

reach the Appeel Authority with 211 the interested persons and the

Commission comprising the parties,

95. s8,. L-9:where the witness is a redicel practitioner he cay be able
¥ ! - ofa\ = -
to claim mecdicel privilege in accordence with s.8(2) Ividence Act
I S ? )
1908: In Re the St Helens Hosritel (1943) 32 K.Z.L.R. 682,
96. For a considerzticn of this section refer In Re The Zowzl Corrissiop
to Incuire into and Report upon State Services in ..ew _2z.zna L1362]1.21R86
97. 4né therefcre "personal injury by accident" : s.2(1) (z) (ii) Accident
Ccmpensation Adrendment Act 1974
o A
9. 5.71 (2) (a)
99. The medicel rractitioner rrior to the issuing b7 the Cormission of a
- - ., - = a5 o o - =
cdetercinztion as to cover under s,5(5) and (8) of the ict; the employer
has a right of review in respect of the Cormission's decision assessing
arc \ -
levy - s5.153(1) (b). o _

<
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43 to whether a person joined as a party to an prlicetion for
review should be entitled to be represented at the hearing by cournsel,

the decision in In Re The Roval Cozrission to Inzuire into znd Rerort

1C0

Upon the State Services in lNew Zezland would suggest this is a

matter for the Commission or Hearing Cfficer. Section 154(6) of the

Act confers upcen an applicant a right to be represented zt a review
B & E

p.

hearing. Vhere the epplicant avails hirself of this r gh a recuest
by a party joined pursuant to section 4A of the Ccmmissions of Incuiry
Act to be represented by counsel is unlikely to be declined, but where

the applicant is unrepresented, this will not necessarily be the case‘lo1

TO WHAT EXTENT MUST TET RULZS CF NATIRAL JUSTICZ 3% GBSTRVED?

s two principles of natural justice:
e disinterested and unbiased (nero
nd that the rarties be gi
r to be heard (audi alter:

Jjudex in causa suz;

Insofer as the first aspect of the rule is concerne d, if the Commission
is exgressly empcwered by the Act to make decisions in resvect of various
matters arising under the Act, and is then empcwered to entertzin an
application for review in resrect of those decisicns with a view to
determining whether they were correctly made, the degree of impartiality
generally expected from administrative tribunals cannot be expected from

licat

(=0

the Corrission or from a Hearing Officer in determining an ag cn

.o

for review., However, this statutory inroad into the maxim nemo judex

in cazusa sue dces not mean a decision of the Cozmission or a Eearing

Officer may never be impugned on the ground of likelihcod of bies:

rather it means that the decision rmay not be izrugned rer ely because

100. [1962] FK.Z.L.R. 96
101. Unless, because of the nature of the inzuiry (see In re The 3t
Helens Hosritzl (1913) 32 N.Z.L.R. 682 per Coozer J. at 687) it
ray be argued legal representation must be a2llowed: Fett v
Greyhound Racing Asscciation Ltd [1969] 1 3B 46
102, de Smith op. cit (n.&8) at 134
" ‘-‘ .’v ) 'y 3 y R L”; ‘E’ .!E.:av
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the deciding bedy has an interest in the issue by reason of his

identification with one of the "parties”,

Insofar as the second asrect of the rule is concerned this is also

governed by the Act., In the absence of his agreezent to the contrary,

03

an aprlicant must be given seven clezr days notice of ths review hearing]'
The applicant is entitled to be present at the hearing, to be heerd either
personally or by his representative, and to give any relevant evidence

in support of the application for review.oh

The duty of disclosure on the Comrission or a Hearing Officer is

governed by section 154(6) of the Act which provides:

"The Commission or the Hearing Cfficer, as the case may be,
may receive such other relevant evidence and rake such other
enguiries as it or he thinks fit, and may for that turrose
appoint a mediczal cormittee, All evidence and information so
received or ascertzined (otherwise than at he hearing) shall

be disclosed to every party to the review," 02
o ? of

d

MAY A REVI=V DECISICH BT USID AS A VEHICLS FCO EXFCUIDING COMMISSION FOLICYS

’

There appears to be no objection in principle to the use of review
decisions as a means of expounding Commission policy and examples of
- (=] : 4 o

decisions being used for this purpose are not difficult to find,

Review decisions have been used to explain the Commission's inter-
pretation of section 120 of the Act with particular regard to the
relevance of the principles applied at common law in assessing general

damages and the effect of the section in srescribing the maximum zmount
g

: 106
r’

of compensation that may be raid thereunde the concert of "derendency"

103. S.154(4)

104. S.154(5). There is no provision for the Commissicn to be rerresented
even although important policy considerations Day be in issue.

-

105. See Appeal Authority Decision no. 16, 1 N.2.A.R. 166|where the view
is exrressed that failure to comply with this sub-section may not
involve a breach of natural Justice,

106, "The Salter decision", review decision no. 75/2 1148, ACC Report
Noverber 1576, 63. Decision of Cormission Chairman,

[

" o -t e N P A o
B P

o
of B Lk A 2N\ U .
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insofer 2s it is relevant for the purposes of-sections 123 znd 124 of
107 .. - : . " ; :

the Act, the concert of "medical misadventure vhich, by virtue of
section 2(a) (a) (ii) of tre Accident Compensation imendment Act 1974,
ST TRl ek - . - i - »108
is inclucded within the expression personal injury by accident,

and the effect of the partial definition of the expression "personal
injury by accident" insofar as it is concernsd with heart attacks and

strokes.1o9'

MAY RIVITY AFFLICATICIS 3% DECIDED ON TES BASIS OF FOLICY ALCHE?

412

This question raises two issues. The first is whether the Commission,
or its delegate, when considering an application for review, may decide
that aprlication for review on the basis of fre-conceived policy The

second is whether the Commission, who

e

s after 2ll the EHearing Cfficer's
erployer, may direct that the Hearing Cfficer must faithfully abide by
Cormission policy on any given catter, or whether a Eearing COfficer must
detercine an application for review as he thinks fit fres from the

constraint of policy directives from the Cormission.

The extent to which the Commission may determine epplications for
review on the basis of rules or principles of rolicy may be stated as
follows:

"A public body endowed with a statutory discretion ray
cort o

legitirzatel ules of rrinciple or policy

] k& il (=] f=]
to guide itself as to the manner of exercising its own
" o het

discretion in individual cases, providing that such
rules or principles are legally relevant to the exercise

S —

107. Review éecision no., 7L/RCC25 » ACC Report January 1976,17.
Decision of full Cozzission,

108. Review decision no. 7-”?CC;C8, 2£CC Rerort January 1976, 19.
Decision of Commission Cheirman; Review decision no., 74/R00432
ACC Report larch 1976 24 - Decision of Commission Chairzan,
upheld by Appeal aAuthority ecision no, 9.

109, Review decision nc. 75/R0548, ACC Rercrt July 1977 32. Decision

o of full Cocmission, upheld by Appeal sutnority in Decision no. 54,

110. For examples of exrressions of Cormission policy, refer Ch, 7 of
the lledicel Handbook as to when the cost of private hospital treat-
rent will ©e met under 3111 of the Act; and lediczl wsletter llo., 1
a8 to tre tests recuired to be et before a disease 1 be accepted
as being "due to the nature of" a person's employuent for the
purposes of s,67 of the Act.
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f its powers, consistent with the enabling legisletion

A+

and not erbitrary or cepricious, KNevertireless it must
not disable itself from exercising a genuine discretion
in a particular case directly involving individual inter-
ests; hence it must be prepared to consider making an
exception to the general rule if the circurstances of the
case warrant special treatment."

The extent to which a Hearing Officer is subject to the direction
of the Commission when determining applicetions for review is less clear,

e ) _ : A (1
Citing as authority the decisiqn in R v Stepney Corporation, Halsbury

states the general rule as follows:

"a body entrusted with a statutory discretion must
address itself independently to the matter for con-
sideration. It cannot lawfully accept instructions
from, or mechanically adopt the view of, another
body as to the manner of exercising its discretion
in a particular case ..."113

The general rule, however, is subject to two exceptions. The first
is where another body is expressly empowered to lay down general policy
and give guidance to the deciding body (or officer) in carrying out its

11—4— v"vhe

s ol N RS . .
duties. T second is where the deciding body or officer is "a

subordinate element in an administrative hierarchy within which instruct-

115

ions from above may properly be given on the cuestion zt issue".

It is suggested that it cannot be said that either of these two
exceptions clearly applies to a Hearing Officer appointed to conduct a
hearing in respect of an application for review, There is no express
provision in the Act authorising the Commission to give directions to a
Hearing Offiicer as to those formulations of policy to which he must give
effect in reaching a decision in respect of an application for review.
The Hearing Off'icer is the person who is specifically required to give

a decision and where a discretion is vested in a named officer,

111, 1 Halsburys Lews (4 Ed) 35 112, [1902] 1 K.B. 317
113. 1 Halsbury's Laws (4 2d) 33 114, Schmimidt v Secretary of State

for Home Affairs [1969] 2 Ch. 149

115, Supre, n.113, see also R v Anderson Ex parte Ipec-Air Fty Limited
(1965) 113 C.C.R. 177
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the presuzption is that he is to zct accorcding to his personal judgemantz16
Furthercore, if e Fearing Officer were-to be regarded nerely as part of

the administrative hierarchy, there would seem to be little roint in
meking decisions of the Commission subject to an epplicaticn for review:

it could be expected that an initial decision of the Commission made on

the basis of Commission policy would merely be confirced after a review

hearing had been conducted notwithstanding the merits of the case,

Having regard to the fact that a Fearing Cfficer is an employee of
the Commission, it would be unrealistic to exrect that the Commission
would exert no influence at 211 over a Hearing Cfficer insofer as
adherence to Commission policy is concerned. However, the Hearing (fficer
who diszgrees with 2 matter of policy forrmulated by the Commission may
avoid giving effect to that policy by declining to give a decisicn in
respect of an eprlication for review, forwarding toc the Cormission and
the aprlicant a written report of his findings together with his

1l 74

recommandation,

It is submitted thet, in general terms, for a decision ziven in
] & > o

respect of an epprlicztion for review tc be beyond reproach, it rust be
aprarent that a prorerly conducted heering has been held, and that the
mind of the Commission or Hearing Officer was not so foreclosed that
genuine consideration was not given to the grounds advanced by the

118

applicent in surport of the application for review. If the Commission

116, Anderson's Czse; I
117. S.154(8) (b)

118. Franklin v !Znister of Town and Country Flennin

[ 1048] 4.c. 87
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or Hearing Cfficer is vested with a discretion, purporting to determine
the matter by reference to a pre-determined rolicy without considering

the merits of the aprlication for review, or in the case cof a Hearing

Officer determining the matter by acting under the dictation of the
Comrmission, will amount to a vrongful refusal to exercise that discretion.
It may be that the Apreal Authority hes been 2 little optimistic in

stating:

"It is true ... that all Hearing Officers are salarie
officers in f the Coccission and tha
on occasions their decision may be controlled to sorc
extent by adrinistrative rulings. However, t:ey are
senior cfficers and of course their primary duty when
appointed under s.154 is to administer
Their cdecisions are subject to scrutiny and argea
to Court of iprezl level and accordingly there is
little chance of bureaucratic administration."119

ot

~

f;*~

(@]
(]

WHAT FO'ZR DO=S A HEARING CFFICIR HAVE TO ATARD COST

i 2D i dmnal vy LT Wt <A

Section 154(14) of the Ac

ot
Lis]
3
)
<
‘ J
(o
[41]
w
W)
w
5
(@]
}—
[
(o]
o
w

"here on an =
in favour of

considsers the

ecision is given
e Commission
orably in apzlving
v hir reasonable

Numerous miscellansous excrenses may be incurred by an applicant in
attending a review hearing. The applicant or his witnesses ray incur
expenses in travelling to and from the hearing or lose wages as the
result of attending the hearing. A medical practitioner or accountant
may charge the apprlicant a fee in respect of his attendance at a hearing
or for the preparation of written evidence to be presented a2t the

m

hearing. The payment of such expenses under ssction 15@(14) of the Act

seldon rzises difficulties.

o

119. Decision No. 48

120, The sub-section mzke
in practice it ;

ce to a HYearing Officer, although
2 o
It is to the clairan

o
er who makes the awerd of costs.
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However, some difficulties have arisen in relation to ths inter-
pretation of section 154 (14) of the Act concerning the rayment of legal
costs incufred in resrect of the hearing of an application for review,
The Commissicn has interpreted the sub-section as authorising it to
make a contribution towards the costs incurred in engaging legal rerres-
entaticn at the hearing of an spplicetion for review121 where the
application for review is successful, or where the Commission consicders
the epplicant has acted reasonaocly in applying for a review. However,
various contentions have been rut forward as to the basis upon which
an assessment of the quantum of an award should be rade including &n
award of costs on a solicitor and client basis, a party and party basis,

: 1 T : v . 122
a legal aid basis or accorcing to the court scales in civil troceedings,

123

)l)

Some recent decisions of the ippeal Authority clerify the inter-

pretation of the subsection and substantially give aprroval to the approach

adopted by the Comzission, The first point thzt emerges from these
decisions is that the review procedure involves an investigatory rrocess
& o v s

ct
e
on

rather then an adversary rrocess and therefore the sub-sec on does not

¥

authorise the Commission to determine reasonable costs by reference to

C

scales of costs utilised in adversary procedures:

"on the contrary, I believe that
phrased the subssction in such e way tha
apply its cwn standards of reasonablenes
is aimed at 2llowing for a flexible aper

Farliament has recognised that there wil

0]
O fu
\D
=t
4
)
D
i
3
5
D
'

rrission may
S subsection
ogck. I think that
1 inevitably be a
variety of situations end varring circumstances which would
have a bearing on an epplication forreascnable costs.

121, The sub-ssction would also arrear to authorise the Commission
to make an award of legal costs in respect of an application

for review where no heari is held, e.g. becauss the Commission
revises its decision pursuant to s.151 (1D) of the Act in favour
of the applicant.

-

[

"
-
&

122, e.g. see Arpeal futhority Decision no, 59 where these possibil-
ities were canvassed.

123, Decision nos. 59 (and lemcrandum referred to therein) 60 and 51
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"The Hearing Officer can only deal with such applications
as they arise and decide them in a practical way and

;ard what he thinks zre re2zsonable o sts in the circum-

\ 4.0 Rl Lt

stances, unfettered by the Law Society scales but guided
rather by the general philosophy of the fccident Compen-
sation Act which is to cushion the loss suffered by an

. e i o . . 124
accident victim rather than to give him full restitution."

The second point of importance to emerge from the decisions, which is
also illustrated by the above quotation, is that whether an award of costs
is made, and if so the quantum of the award, is a matter for the discretion
of the Commission or Hearing Officer. What constitutes "reasonable costs"
will be a matter to be determined having regard to the facts of each case.
The general principle is that "reasonable costs are such costs as a
reasonable man would regard as a fair contribution towards the expenses

and disbursements of an appellant."125

More specifically, where an application for review is successful, an
applicant is generally entitled to an award of reasonable costs. However,
there may be circurstances which would justify the Commission or a Hearing
Officer in declining to award costs, or making a lesser award than would
generally be expected. The solicitor may be of little assistance at the
hearing of the application for review, or the application may have
succeeded because evidence was produced which had always been available
and, if produced earlier to the Commission, would have allowed the
Commission's decision to be revised pursuant to section 151(1D) of the
Act in favour of the applicant. Where there are no such circumstances

present, regard must be had to a solicitors "material value in presenting

new material, marshalling the facts, or illuminating the 1aw."126
124. Decision no, 59
125800, Ebid
126. Ibid
LN e g fid e
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Relevant considerztions in determining reasonable costs will include
the complexity of the matter in issue, the amount of compensation in

a2y

- 1 - : g o ; O
issue, and the skill and time recuired of the solicitor.

In essence, a person who engages legal rerresentation in resrect
of a review aprlication cay generally expect to receive a contribution
towards the ccst thereby incurred where the epplication for review is
successful, 'here the application for review does not succeed, whether
an award of costs is made will depend upon the Commission or Eearing
Officer forming the view that the applicant hzs acted reascnably in
aﬁplying for a review of the Commission's dacision and that in the

circumstances an award shouléd be made,

Awards of costs made pursuant to section 154 (14) of tre Act
generally vary between ¢15 - £100. The Appeal Authority would appear
to envisage a slightly more generous range of .20 - (150 "with provision
to allcow moreor less in exceptional circumstznces but reserving always

; . ke . . : : T 128
to the Hearing (fficer his discretion to make the final decision".

YUST REASONS B= GIVE FC2 A DRCISION

The Cormission, or a Eearing Cfficer, is recuired by the Act to give
’ & ’ g

reasons for his decision where the cdecision is one against which the

X ) 129 s s o pa . e
applicant may erreal. inls may be the first occasion on which the
applicent is advised of the grounds on which the Commission has reached
its decision for, as has been noted, in giving its initial decision no
obligation is imposed on the Commission 0oy the Act to give reasons for

that decision.

127. ocuaere whether this is in fact a relevant consideration where
the issue involved is one of erinciple,

128, supra n., 124

r 2 decision, see Clzrk v

129. As to what constitutes reason
Boar ] 2 K.Z2,L.R. &

Wellinston Rent izpezl
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In eddition, the Lct provides the Commission or a Hearing Cfficer is

There is no provision thet the hearing of an application for review
should be held in public, nor would any such provision be expected
having regard to the informal nzture of the inguiry which may often
involve intimate personal or financieal matters. Although there is no
specific provision allowing for a rehearing, the Commission or a
Hearing Officer is not prohibited from conducting a re-hearing, Where
it becomes clear that an injustice has been caused to an unsuccessful
review applicent, the Commission may revise its decision, or that of
the Hearing Officer, pursuant to section 151 (1D) of the .n‘l.ct.133 There
is also an absence of any provision whereby the Commission or a Hearing
Officer may state a case for the opinion of the Supreme Court on

cuestions of law,

Although the conducting of a hearing in respect of an application

=

for review may not have been the type of proceeding envisaged by the
Fublic and Administrative Law Reform Committee in formulating a set of
rules in relation to the procedures of administrative tribunals, there

1s a substantial degree of compliance by the Act with those rules, It

is suggested this may be explained by the lack of procedural requirements

the Commission is required to observe in the exercise of its initial

decision making powers,

132, s.154(7)

133. There appears to be an inconsistency between 8.151 (1D) of the
Act (from which a decision given in respect of an application
for review is not exempt) and s.15L4 (1D) of the Act which
requires the Commission to give effect to a Hearing Officer's
decision,
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PART III

THEE AFFEAL AUTECRITY

JURISTCICTICN, FOTERS AID FROCEDURE

Section 155(1) of the Act establishes the Appeal Authority. The
Appeal Authority is a judicial authority which determines appeals
against:

"(a) Any decision of the Cormission or a Hearing
Officer on an application for review under

section 153 of this Act:

(b) Any revccation by the Commission of the appoint-
ment of an egent:

(c) Any Gecision of the Corrission under subsection 13,
(5) or subsection (6) of section 5 of this Act." ~

Of principel practical irportance are arreals from decisions given

by the Commissicn or a fearing Cfficer on epplications for review in

respect of decisions of the Commission affesctin ng cover und the Act
or entitlerent to rehebilitation assistance or compensation payments.

D
O
O

Of the decisions given by the Appezl Auth rity ur to 8 Sertecber

197775A decisions were concerned with these catters, 2 were concerned
with the liabi
payable, while there were no decisicns given in respect of either a
decision by the Commission ravoking the appointrent of an 2gent or a

determination cade by the Commission pursuant to section 5(5) or (6)

of* the Act.
he Appeal Authority has ruled that its Jurisdiction to hear and

determine appeals against decisions given by the Commission cr Eearin

¥ \ " a = o -
of costs pursuant to section 154 (14) of the 4ct, and is not limited to

those catters of substance dezlt with by the Cormission or Hearing Cfficer.

134. 8.162

135. i.e. those rcatters srecified in 153(1 Xa) — (c):zee lecorandum
referred to in Decision no, 59
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.’\

The Act does not specify who may appeal to the Apreal Authority,
but the Appeal Authority being a judicial authority, it mey be assumed

the principles of locus stzndi rust be more strictly observed than in

the case of an application for review. It is suggested that only a
party to a review hearing, whether that rerty be the applicant or a

nst

e

party who is joined in the application for review, may apreel age
a decision of the Cormmission or a Hearing Cfficer. TThere the decision
is one revoking the aprointment of an agent, it would appear only the
agent, to whom written notice of the Cormission's Gecision must be given137
has a right of appeal. There the decision is one as to the existence of
cover under the Act cade pursuant to section 5(5) or (6), the class of
persons who will have standing to apreal agzinst the Commission's
detercination will be wider, There the detercination is rcade rursuant
to section 5(5) of the Act, notice of the decision must be given to each
of the parties to the proceedings in which the guestion as to the
existence of cover arose, and also to the person in relation to whom the

- e A 138
question arose if he is not a party to those proceedings, “here

the determination is made rursuant to section 5(6) of the Act notice
b

Le¢

o

of the decision must be given to the person on whose applicztion the
o & !
decision has been made, and if that person is not the person in relation
to whon the cuestion aross, notice rust also bs given to thzt latter
erson. It is submitted any of these persons would hzve su®ficient
P J P

standing tc apreal to the Appeal Authority against the Commission's

finding on the cuesticn of the existence of cover under the Act.

"
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o
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136. Cuaere whether the Cormission has a
D.J. Cochrene surrz n. 43 at 69 - 71.

137. S.151 (4B)

138. Notice of the decision rust also be give
the Court referring the cuestion to t
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The Appeal Authority is recuirsd to have regard to such a report
"and to any metters referred to therein and to any evidence tendered
thereon", even although such matters would not otherwise constitute

144

admissible evidence. Zach perty to the appeal is entitled to
receive a copy of the Cormission's report, and to be heard and to

tender evidence on any matter referred to in the report,

In this manner, the Commission is able to place before the Appeal
Authority information which may explain why, as 2 matter of rolicy, the

nterrreting the Act in a particular way or has made a

w
(BN

Commission i

particular decisicn,

The procedure the Act recuires to be followed in respect of the

hearing of appeals to the Apreal Authority generally conforms with the

-

rules formulated by the Fublic and Administrative Lew Reform Committee

145

in its sixth report, The appellant and the Commission must receive
: : Rl -5 e " .
10 clear days notice of the hearing o 4ine parties to the apreal, in

which the Commission assumes an adversary role, are entitled to be

1 : ; - . : b
represented, i Unless the Appeal Authority orders otherwise, sittings
1 Koo} . 2 . 2 : 114'8 m 3

of the Apreal Authority are held in public, The same powers under

the Commissions of Inguiry Act 1908 as are conferred upon the Commission

149

Fing ol . = o - S +3 »
cer by the Act are conferred upon the A

(SN

cr a Hearing Off >real Authority

which may therefore recuire persons to give evidence or produce docurents.,
The Appeal Authority, witnesses and counsel also receive the protection
: of < J

afforded by that Act. The ZApreal Authority is nct bound oy the rules of

)

B

evidence which apply to the cowris, but has a wide discretionary power

as to the kind of evidence it will receive if it is of the opinion that
"such evidence will assist in dealing with the matter before it.150

144, S.164(4) 145. Surra n.52

146, S.163(8) 147, S.163(9)

148, S.165(1) 149, S.164(6)

150. S.164(5)
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The Act clearly enviszges that an epreal should be conducted by wey of
an oral hearing, though a hearing may be concucted "on the papers"

- . y s 151

if the parties request or consent to such a hearing, An appeel

mey be disposed of without following the \preal Authority's regular

152

rrocedure should the parties agree. The Arpeal Authority may make

an award of costs in favour of an appellant where an appeal is allowed

153

in whole or in part, but mey not award ccsts against an aprellant

1

"unless in the opinion of the Authority the apreal was frivelous,
A . - - - a 154
vexatious or one that ought not to hzve been orcught”,

: o - - . 1 .
The Appeal Authority may determine its own rrocedure 55 out has

not yet adopted 2 set of rules. The Arpeel Authority is not recuired

by the Act to give reasons for its decisions, nor to advise of the

156

fact that its decision may be the subject of an appezl, Although

pae

the Apreel Authority has no statutcry power to grant 2 re-hassring, it

D

would appear the Commission has power under section 151 (1D) of the ZAct
¥ b & /

to revise the decision which has been the subjsct of an aprlicstion for

(V]

review should the circuzstances warrant such action. Although ths
power of revision conferred by that section mzy not be exercised after

a decision has been given by the Supresme Court or Court of 2ppeal, this

L
ol

restriction does not apply in respect of decisions of the Apreal Authority.

In determining an appeal, the Apreal Autherity may "confirrm, modify ar

157

reverse"

thecrorder or decision appealed against. Alternatively, it
may refer to the Cormission for further consideration the whole or any

part of the matter to which the appeal relates, The ZAppezl futherity is

B

151 s 2«gs Decision no, 29

152, e.g. Decision no, 43 which records a Consent Crder increesing the
amount of comrensaticn payable,
153. S.166(1); or where the Appeal Authority refers a ratter back to
the Cocmission., However, the basis on which an award of costs is
rade is not yet clear - see Decision no. 5
154, S.166(2) 155. S.163(11), excert to the extent
provision is made by the Act.

156, c.f. s.154(12) 157. S.164(7
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recuired to give the Cormission its reasons for referring a matter

back to it and to give directions as to the re-hearing or reconsider-

: 158
ation of that catter, -

4n unusual example of the exercise of the

power of referral back is illustrated by one of the decisions discussed

earlier in this raper on the rmatter of legal costs awarded in respect of

review heerings, Having decided the issue of substance involved in the
appeal, the Appeal Authority suggested the Cormission and the Law
Society reach some "broad guidelines" on the awarding of legal costs,

referring "the probler to the Commission pursuant to s.164(8)."159

TH® RIVIZY CF DISCRITICHARY FOTERS

FlowiLll UaRY rOgsR

An appeal before the sppeal Authority is the first occasion on which

under the procecdure rrovided by Part VII of the act, a decision of the

Commission or a flearing Cfficer is considered by an inderendent Jjudicial

body. The effectiveness of the procedure will therefore derend upon

the powers the Appeal authority may exercise in relation to the decisicn

which comes before it on epreal. It has already been observed that
under the Act, the appeal Authority nay "confirm, modify or reverse

that decision, or refer thre matter back to the cormission for furither

consideration,

However, as has also bsen noted, rany of the Commission's decision
making powers require the exercise of a discretion as to whether or not
compensation is payable, if so how much, and on some occasions, for
what pericd of time, It is therefore aprarent that the effectiveness
of the Apreal authority's powers will depend on whether or not it ray
exercise an original jurisdiction and freely substitute its own

n

discretion for that of the Cormission or a Hearing Cfficer, If the

158, For an example of an exsrcise of the power, see
™

159.

ecision no, 59

LIBRARY B i
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Appeal Authority exercises an zprellate Jurisdiction, its ability to

substitute its ovm discretion for thzst of the Cormission or a Hearing
Officer will be rmora restricted, as will the abilit- of an appellant
to have the exercise of 2 ciscretion by the Commission or a Hearing

Officer upset on an apreal,

’ o 4 : - 160
The Act provicdes an appeal shall be by wey of "re—nearlng",

although that provision in itself is of little assistance in determining
whether ths function of the Appeal Authority is mcere prorerly described

as being the exercise on original or zppellzte Jurisdiction, A4s

Richmoné J. observed in Ross v Town and Country Planning irresl Board

"It is often used %o Cescribe a hearing by an ap
court on the basis of 2 transcript of ti of:
in the orizinal court of first inst
- Ia Rochs ¢ C0., AuB. v .M. Barfora

2 N.Z.L.R. 507, 1t can zlso b2 usse
complete re-n=aring de novo ., "162

Provision is rade in tre Act for evidence to be brought before th
Appeal Authority on suestions of fact by the rroduction of notes taken
by the Ceczmission or a Hearing Cfficer, or a copy of a written statement
read under oath, and b7 tre production of affidavits znd exnibits tendered

3 1630 =

by the aprellant zt the review heering,

-
o
=

re-hear any evidence and has "full discretionary power to hear and

receive evidence or further evidence on cuestions of fact "
The provisions of the Act governing the pawers of the Appeal Authority
to hear and receive evidance clesely following the provisions of section 76

of the lagistrates Cowrts Zct 1947. In Clark v Licensins Control Commission

160. 35.164(1) 161, [1976] 2 K.2.L.R. 206
162, 1Ibid, 216 163. S.164(1)
164, S.164(2) 165. S.164(3)

See Also i, 2.3.C. v Stewsrt [1572] 1212 556,

(6
]
o

166, [1971] N.Z.L.R.

L iy ; f?

.

b jgv;ﬂﬁugfxﬂt
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where the statutory provisions under consideration were also based on

section 76 of the lagistrates' Court Act, efter referring to the decision

167vm

ety v Iicensinz Control Corcissio

e
=
B
.
e
At
.
U
O
(@]
(W

ild C.J., stated:

»

"o.o the Legislature must have intended the practice laid

down by the Court r= lating to the hearing of arpeals from
Yegistrates to be follow=d in this jurisdiction., That

keans, of cowrse, that the éiscreticn ... to re-hear the

wWhole or any part of the evidence v171 b Sparingly

exercised (Harser v Hesieth [1954] I.zZ.I.R. 622,..). It

also means thzt the power ... to receive further evidence

on questions of fact ,.. will be exarc: ed only in 168
excertional cases (3elcher v Toodwar [1058] ieZ,L.2, 1046),"

4D o

The learned Chief Justice went on to state that while the appellant is
entitled to show the body or person whose decision is subject to appeal
made a wrong dscision on the facts and in the circumstances at the time
of the decision, he is not entitled to "convert the appeal into a second
application" tc the agrellate body in the light of develcprents that have

occurred since the decision which is the subject of the appeal was given,

Insofar as tie power of 2 body such as the al Authority to substitut
e g

its own discretion for that of the body or person whose decision is the
subject of the appezl is concerned, there aprear to be two irportant
considerations. The first is the nature of the decision rmeking process
followed by the body whose decision is the subject of an apreal. The
second is the stztutory provisions conferring jurisdiction uron the

appellate body.

169

In Harmond v Hutt Vallev and Bays Metrcrzolitan lilk Beard,

Yagistrate in determining an arpeal from a decision of the Board had

power to "reverse or vary the decision aprealed against, or ... confirm

a 170

1Csen o The Court of Apreal held that in hearin 1§ an arreal, the
167. [1970) K.Z.L.R. 1141 168. Surra n 166; 579-580
169, [1955] Ned IR, 720
170. S.71 Vilk Act 1944, See now S.25 Mi 1k Lct 1967
e R 7 S '7\",“( ‘l'l"t(- o
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the Yagistrate must form an opinion of his own as to the cerits of

the ratter and was entitleg to substitute his own discretion for that

of the Board, However, it is suggested Hammond's case has no arplicetion
in resgect of an appeal vhich is befare the Appeal Authority as in that
case, as the court observed,

"ee. there has been nothing in the nature of a formal

hearing by the Board, there are no reasons for its

decision, and there is no re$?rd of the rroceedings
for examination on appeal,

As has been shown, the position is different when an apreal comes before
the Appeal Authority froc a decision given by the Commission on an
application for rsview, or froz a decision of a Hearing Cfficer,

Furthermore, Hercrond's case was not concerned erely with an issue

3

between the aprellant ang the Board, but also with an assessment of the

comparative merits as between the appellant and the successful applicents

for a licence,

It is suggested the rrinciple stated in Kew Zealand Broadcasting
: & 172 - : e .
Corrorztion v Stewart 7 Diey oe more appropriate in determining the

circumstances in which the Appeal Authority may substitute its own
discretion for that of the Cormission or a Hearing Officer. Although
that case was concerned vith the circumstances in which the Supreme
Court coulé substitute its ovn discretion for thet of the Liew Zealand
Brosdcasting Authority on an appeal against a decision of that Authority,
the decision has relevance for two reasons. The first reason is that th

decisicn in Stewart's case concerred the granting of 2 sound radio warrant

1

by the Broadcasting Authority. Before granting such a warrant, the

171. Supra n, 169, per Cleary J. =t 728
172. [1972] N.2.1.R. 556
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Broadcasting Authority was recuired to conduct =z hearing, The Broad-
casting Authority had similar powers conferred upon it by reference to

the Cormissions of Inouiry Act 1908 as does the Commission or a Hearing

Officer, and the Appeal Authority, The nature of the Broadcasting
Authority's decision Texing rrocess was therefore cuite different from

the lilk Board's decision zaki: g process in Iemmond's case, The second
reason is that the provisions of the Broadcasting futhority Act deter-
mining the manner in which an appeal from a decision of the Broadcasting
Authority was heard and determined by the Supreme Court were very similar
to the rrovisions in the Act as to the zanner in which the Appeal tuthority

hears and deterrinss an apreal from a decision of the Commission or a

Hearing Cfficer.

In Stewart's case, the court held it was not at liberty merely to

ts own discretion or opinion for thet of the Broadcasting

(N

substitute

Authority. The court could interfere with the exercise of a discretion

t

only where there haéd been a vrengful exercise by the Sroadcasting Authority

of its discretion,

= 173 .

In Decision nc, 15 the Zppeal Autherity has set out the Frinciples
Ds PP I
it considers relevant where a cuestion arises as to whether it may sub-

stitute its own discretion for that of thre Cormissicn or a Hearing Officer:

"(a) The Apreal Authority should interfere if of tHe opinion
4T

that an errcr of law has been rade or the i90¢51on
reached by tlie applicetion of wreng rrinciples,

(b) 1t rey interfere where the decision relates to the
on or to a finding of fact
‘ ority has re-hesard the
f fresh
the catter
in 2s good
a fresh

opinicn,

173. 1 KN.Z.A.R. 69
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"(¢) Subject to the 2d
circu:s;ect i“
original eviden
of a discraticn, 174

The above decision does not refer to Stewart's case although

reference is made to tuwo decisions urder the Tnglish Industrial Injuries
legislation, In the first of these two decisions, R v Industrial

T3 a1 7

Injuries Cecmmissicner, ¢ rarts rralzarated Enszineerin: Cnicn, 2 Lord

Denning warred against inter "too much with the decisions of th
arbitrators to whom the legislature had entrusted the a’ministrztion of

compuh5ation." In the second decision, R v Nztional Insurance Commissioner

A 1761
Ex parts lichael, 7 lay J. stated:

TThere a rezl
interfere, b"
gradual eros
cowrt as in
decisions of

The limited jurisdiction of the Arreal
discreticn for that of the Cormmission or 2

by the absence of any provision in the Act

for the purpose of hearing and detervining an apreel, shall have all the

powers, duties, functicns and discreticns of

presence of such a provisicn in the Town and
has the effect thzat ths decisions giv

and Country Flanning Board zre decisions given pursuant to the exercise

of an original juriscdiction:

"That the
statute,
really ac
evidence

since

ju 1y - 1
wouncll,

nl?

O

"17%. Ibid
1

&
175. [1966] 2
V77 X

179. Ross v _.ber o Town end Country Flannir Atreg]l Rezrd
pr— - p= - % . - . = —
[1;(,] ‘e ke Lpite 2UD; ter helarthy 21C
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Having regzrd to the differing statutory rrovisions, znd the

resultant differences between the tyvres of hearing conducted under the

v & o s

Town and Country Flanning Act and the act, it is submitted the decisions
: .4+ 180 i ok : Gk ,
under tre formsr Act Day be distinguished in determining the extent to

which the Appezl Authority may substitute its own discretion for that of

the Ccmmission or a Hearing Cfficer.
o

™

\ RIGETS CF AFFRAL BIVOK

3

™M=n ir7 ™I AD TR
1% AFFEAL AUTHCRITY

(=0

Any perty who is dissatisfied with a decision of the Appeal Authority

! : 181
may, with leave to appezal, apreal to the Suprece Court, Such apreeals

182

1

are heard and deternined by the Administrative Civision of the Court,

Leave to zpreal Dey be granted by the Appezl Authority, but should it
refuse to grant such leave, the Supreme Court zay grant special leave to

appeal.183

Leave to aprezl may be anted on a question of law gr if
2 o = J b
in the opinion of the #preal Authority or Suprerme Court, "the gquesticn

involved in the spreal is one which by reason of it

w
(o]
D
(e |
o
2
fo
b=
O
|
o]
=
o’
(o]
(]
Q

importance or for any other reason ought to be submitted to the Surreme

O

A party who is dissatisfied with a deterzination or cecision of the
Administrative Division of the Supreme Court on a cuestion of law mey,

with lsave to apreel, epreal to the Court of fppeal. Such an apreal

85

-

is by way of case stated.

Leave to appeal may be granted by the Administrative Pivision, but
should it refuse to grant such leave, the Court of Appeal may grant
186 .

special leave to ap

opinion of the Administrative Division of the Supreze Court or the Court

180, e.g. Ross' case, Ibid; Wellinszton Club Inc, v Carson [1{72] NeZ2.L.R,
698, See 2l1s0 s.53 Fatents Zot 1955 anc the decisicn in 7, Eoffran -
oche & Co, £.G. v 7.}, Bacford & Co. Ltd [19751 2 #.2. 1.2, 507

181,

183, 8.
185, 8.

- T L-»J J — . : .- o LWL S S T "}l e "J
Tyt i S 5 ‘o
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of Appeal, "the cuestion of law involved in the apreal is one which,
by reason of its general or rublic importance or for any other reascn,

ought to be submitted to the Court of Zpreal for decision".187

In deternmining an arreal, the Court of Appeal rgy do any one or more

of the following things:

"(a) Reverse; confirc or arend the determination or decision
b 3
in respect of which the case has been stated; or

(b) Remit the zmatier to the fdministrative TCivision with the
opinion of the Court of Appeal thereon; or

(¢) Make such otn

er orcer in relation to the matter as it
thinks £it," 1S

8

In practice, the Surreme Court (and therefore the Court of Apreal) has
not yet rleyed an active role in the interpretation of the Act. Although
a nucber of appeals from decisions of the appeal Authority have been
lodged with th Court, zone has yet been heard. It is too early to

1

egree of confidence how active a rcle *he Supreme Court

(o

predict with any
and Court of Aprezl will be recquired to adopt in hearing and determining

appeals from the Appeal authority,

187. 8.169(3); s.159(4)
188, S.169(12)
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BART Ty

REIEPITS OTETR THAN RIVIET AND AFFEAL

Part VII of the Act provides a review and apreal structure whereby a
person who is dissatisfied with a decision of the Cormission ney have
that cecision subjected to further consideration, The cegree of independ-
ence of the reviewing body from the Cormi ssion itself, and the pcwer of
the reviewing boéy to substitute its own decision for that of the Commissicn,

will vary according to the level to which review is pursued,

Initially it cay 2 Lear that because of the rrovision of a review and
Py U -y
appeal system within the Act and the degree of Precision with which th
system is Frescribed, a remedy within the review and apreal systen is

the only remedy availanle to a person who is dissatisfied with a decision

of the Cormmission. This view is strengthened when re erd is had to section

153(5) of the Act which stetes:
"Where a reredv by wey of review or agp

under this Fart of this 2ct, no other
availagble,"

other than a remedy by way of review and arpeal under Fart VII of the
Act might be available to a dissatisfied claizant, The question will be
considered under tiree neadings:
The Judicature srendrent Act 1972
The Ombudsman
The Minister.
2 IR o e B ot e RN o NI MR IN NG A T RS
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THE JUDICATIR® AZEDIENT ACT 1872

The Judicature Arendment Act 1972 makes provision for an application
for review to be made to the Suprece Court in relation to "the exercise,
refusal to exercise, or Froposed or purported exercise" by any Ferson
of a statutory power. On such an arplication, the court Cay grant
"any relief thst the Pplicant would have been entitled to in any one or
more of the Proceedings for a writ or order of or in the nature of
mandamus, prohibition or certiorari or for a declaration cr injunction,
against that person in any such procesdings." The bower of the court to
grant relief is expressed to be "notwithstaniing any right of apreal
possessed by the applicent in relation to the subject matter of the

n 189

applicaticn",
The expression "statutorw power” is defined to include "ees @ Lower
5 & & ¥ 4

ht conferred 0y or under any Act ... to exercise g statutory powe

120

(=0

o

or r
of decision",

turn defined to rezn:

1.2ges, 1rrunities,

duties or on; or

(b) The eliziv receive, or
to continu or licence,‘:1
vhether he it or net, "/

Fursuant to ssction 6 of “endment Act 1972, proceedings
comrenced for z writ of mancdamus, prohibition or certiorari in relation to

the exercise, rafuss=l +o exercise, or proposed or rurcerted exercise of a

(o]

statutory power zre to be treated 28 an application for review, There

189. Judicetura Arendre
190, 1Ibia S 191. Ibig

o]
ct
e
(@]
ey
—
\O
i~
-
W
.
>~
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proceedings are commenced for a declaration or injunction in relation
to such matters, "the court on the aprlicetion of any party to the
proceedings may, if it considers it aprropriate, direct that the
pProceedings be trezted ang disrosed of, so far as they relate to that

192

issue, as if they were an aprlication for review,

It will be apparent that as the Commission is created by statute193

and derives its powers from & statute, any decision rage by the Commiss-
. 194 " : L8 :
ion, any ref'usal to make a decision, or any rroposed or purported
decision must be within th i2 contemplation of the Judi icature ‘Amendrent

s St ; e :
Act 1972, The questiocn that must be considered is whether an
application for review under that Act is a recedy which is available to
2 person who experiences d issatisfaction when endea vouring to obtain

their entitlement under the Act, and if S0, in what circumstznces?

It is submitted that a reredy in the form of an application for review

N
*I
e
p_l

under the Judicature fmendrent Act 1972 will be avai eble in two circum-

stances, he first is when there is no remedy provided by Fart VII of the
Act. The second is when the ere 1s a remedy provided ¥ Fart VII of thre £et,
but there has been an error on the part of the Commission, a Hearing Cfficer

or the Appeal Authority which may be said to be a "jurisdictional error,"

Each of these instances is discussed below.

Section 153(5) of the Act, which purports to exclude an entitlement to
& remedy other than a remedy rrovided by Fart VII of the Act, applies cnly
when a remedy by way of review or arreal is provicded under that Fart of the

Act. Therefore, if it can be established that a2 reredy under Part VII

-~ . r 5

192. Ioli So? 193. S.U of the Act

1 r by its delegate, a FEearing Officer, or its ecployees,

. W/ (&7 & (&) ’ - J

195. Unless it czn be successfully argued that the Commissi is not
a2 "person" within the tercs of S.3 of the Judicature Arena: rent
Aet 1972, The only Cermission referred to in the definition of
the word "rerson" in that section is the Industrial Cormission,
but exrressly included within toe definition is a body corporate:
pursuant to s 10 of tre 4ct to Cormission is a body corrcrate.
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effectively carry out its functions and powers under the Act., If the

S

o o9 ~ > 'y\ i 5 "
Commission fails or refuses to discharge these obli; gations, o there
is no reason why an order in the nature of mandamus should not be

‘ailable. 198 hi ' ! ' : . 1
availeable. hile much will depend upon the applicant being able
to establish that the Commission has refused to comply with its
statutory obligations or that its conduct establishes a determination
not to comply, the mere fact of non-compliance may suffice:

"mh T - =y 38 "

ihere may ... be cases where the mere fact of non-
compliance with a duty will be a sufficient ground
for the award of a mandamus - e.8. where the
applicant has been substantially lrLJUiJCnd by the
respondent's procrastination, Deley in complying
with the demand or recuest, the signification of
readiness to comply only ouugect to conditions, or
persistent temporising and failure to give a direct
answer, may well be tantamount to refusal; but in

some 01rcu"°*§lbns they cannot properly be so
construed

Even when a remedy is provided by Fart VII of the Act, there may
nevertheless be circumstances in which relief. will be available under
the provisions of the Judicature Amendment Act 1972, It is clear
that, insofar as section 153(5) of the Act purports to be a privetive
clause, it does not restrict the power of the Court to grant any
relief to which the applicant would have been entitled in proceedings
for a writ of certiorari in respect of an error which goes to juris-
diction., As to what constitutes an error of Jurisdiction, it is

proposed to do no more than to refer to the majority decisions of the

< S PR 200
House of Lords in Anisminic Ltd v The Foreign Compensation Commission,
in particular the judgement of Lord Fearce wherein it is stated:
197. Alternatively, the Commission might give a decision but refuse-
to accept an epplication foor review.
198. The proceedings would be treated a&s an application for review
under the Judicature Amendment Act: s.6 of that Act.
199. de Smith op. cit., (n 68) at 497
200. [1969]2 A.C. 147. Applied by the Court of Appeal in New Zealand
in Attorney General v Car Haulaway Lp.a ) Ltd [19WJ 2 N.Z. LR, 331
I S o
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"Lack of jurisdiction ey arise in various ways., There
Zey be an absence of those formalitiss or things which
ere ccnditions rrescsdent to tre tribunal having any
Jurisdiction to ecbarx on an entwiry, Cr the tribunal
may at the end cake zn crder that it has no juriséiction
to make., Cr in the intervening stage, while engaged on
& proper en juir;, the tribunal rey depart from the rules
of naturzl just ice; or it mey ask itself the wrong
Questions; or it Ley take into account matters which

it was not direct=d to teke into account, Thereby it
would ster outside its Jurisdiction. It would turn its
enguiry into sozetning not directad by Farlisrent and
fail t5 make the encuiry which Farliarent gié c¢irect, n<01

The availabilit ty of relief under the Judicature /mendment Act in
respect of an error of jurisdiction ma- be illustrated by the decision

of Selmond J. in New Zzzland Tzterside orkers! Federation Industrizl

Association of Terkers v

"No award, order or rfrocesding cof the Court shall be
lieble to be reviewed, cuashed, or callsgd in cuestion
by eny court of judicature on any account whatsoever,"

The learned Judge stated that ths section, which rsquired a

restrictive interrretzation, could only protect awards, orders or

proceedin

acts Wit:;n
examination,
whether on the
irre&ulc;.' i u'/ of s
or any other ground whatever.

f law, or fact,
orm or substance,

P —

-

b

201,

202,
203
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X This passage in the Judgement of Salmond J., in Frazer's case was
recently *e@ by the Court of ‘vpeal in lend E ering,

COachbuildinp, Aircraft, Motor and Related Trades Industrial Union of

r R . 204 .
workers v Court of Arbitration, In the course of his 6001510n,

Richmond J. stated:

«++ that learned judge pointed out that the effect of a
statutory provision taking away the remedy of certiorari
does not extend to certiorari to quash on the ground of
want or excess of jurisdiction but does prevent the
superior court from examining the proceedings in respect
of errors eppearing on the face of the record (but which
do not amount to jurisdictional errors), I can find
nothing in the Anisminic case which is contrary to that
statement of law, although it is true that the result of
the Anisminic case may be to show thzt the field of
Jurisdictional error, if one adopts that expression for
lack of a better one, is perhaps wider than that covered
by the words "want or excess of jurisdiction", /Og

pl \
- By
The view is taken that the effect of the Judicature Amendment Act 1672  § if

l

i

o 2

was to bring about procedural changes in seeking one of the
& X o &

prerogative writs, or an injunction or declaration., That Act did not

-
- . . i 206 ., : -
bring about substantive chenges in the law. Therefore, relief granted

in respect of an application for review is granted at the Court's discretion,

While relief may be notwithstanding any right of appeal possessed

- : . - S ; 20
by the applicant in relation to the subject matter of the appli [

cation",

the existence of an alternative remedy may influence the Court in exer-

cising its discretion as to whether to grant relief.

While the existence of an alternative remedy may be relevant where
relief in the form or nature of a writ of certiorari is sought to quash

a decision in respect of which there has been an error of jurisdiction on

204, ﬁ976] 2 N2, LR, 285 205. 1Ibid; at 295

206. The exceptions are the Court's power of referral back
s.4(5) and the Courts power of velidation(s,.5)

207. S.4(1) Judicature Amendment Act 1972
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the part of the deciding body,?o8 an applicant for certiorari is not
generally required to have exhausted his rights of arpeal proviced by
the relevant stztute, particularly if to grant certioreri would be

-

more convsnient, beneficial and effective than to follow the statutory

209

procedure,

It is therefore submitted relief under the Judiczture fmendrent Act
1972 will be available, in principle, in relation to "the exerciss,
refusal to exercise, or purported or proposed exercise" of a power
conferred by the Lct upon the Commission, a Hearing Cfficer or the
Appeal Authority. Relief mey be available where the Commission f2ils to

discharge the statutory obligzations placed uron it which must be éis-

review and appeal procedure rrovided by Fart VII of

3
g
o
o
n
o'
1)
S
[s)
"
®
ct
D

lelief may a2l1so be available where the Commis-

which may be subject to raview or appeal, but in so doing has committed
an error which gces to jurisdiction. Then cocpared with other statutory
provisions, section 153(5) of the Act appears to be considerably less

emphatic in its cwrtailcent of a right to cbtain relief in the form of

a prerogztive writ or declaration or injunction and it may be that the

reasoning adopted by Selmond J, in Frazer's case is aprlicable:

"The existence and exercise of s sk B )es Lo ontrclling authority
on the pert of the Supreme Court is so essentizl a point of
civil freecdom and public policy that an intention to take it
ewey in ths case of any court of specizl and limited juris-
diction cannot be properly imputed to the Legislature cerely
because of the use of zgeneral language which is rezsonably 510
capable of a more rastricted and reasonable intsrpretation,"

208, Or where re hibition is scught to
restrain a its jurisdiction.
209, R v Paddinzton Valusticn i % eachey Frocerty

Ccr1or;t;c:

210, Supra n. 202 at 703
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Vhether relief in the form of Judical review will be available in other
circucstances is not entirely clear, Fossible situations in which it
might be sought would include the refusal by the Commission to appoint
one of the persons specified in section 25(1) of the Act as an agent, .
where the COEEISS“OH cdeclines to grant a right of review in respect of
a decision declining to accert an egpplication for review lodged out of
time; and where the Commissicn mekes a payrent of moneys to the Fublic

Trustee pursuant to section 124 (44) of the ;.ct.211

THE MINISTSR

The "Minister" is defined by the Act to mean the Minister of Laboup.,

He does not play an zctive role in the Administration of the Zct, The
- 3 ] 15 - <ol Sl

febal 2 -
s establish=ad by the Act as a tody corporate and is

o Y <

(BN

ssion

e

Comm
responsible for the aéministration of the Act and cf the Furds and

schemes to which it op

The Minister's functions are two-fold, First, he is recuired to
perforn certain functions of zn zdministrative nature. He rescommends

to the Governor-Generzl +the 2

ﬁ
: ' = - . 217 : Lo
and accerts the resignation of such members, although he has no
. - — =y | S .
direct power to remove them from coffice. ihe linister pay also be
called upon to exerci certain functions in relation to the aprointrent,

renureretion anc conditions of service of
Secondly, the Minister exercises certain functions in relatiocn to matters

of policy. He is th

211, Supra n. 61 212, 8.2(1)
213 8.6 g R D% Ty
215, 3.6 216, 5.6(2)
217. 8.8(1)

218. This power is vested in the Governor-Gensral: s.8(2)

(9))]

219, S.21
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the rolicy of the Government in relation to the exercise of the functicns
L £ the C 220 o :
and powers cof the Cermission, The Yinister zlso receives from the
Cormission rscommendations cn verious rwatters rol ating to levies angd
e T TR |
comgensation, The linister pPlays no part in rcatters relating
directly to the financizl aspects of the scherms: where cinisterial

direction or aprroval is recuired, it is from the linister of Finance.222

Although the lNinister is not directly concern=d in the administration
of the Act, he ray make encuiries from the Commission on behalf of his
own constituents or the constitusnts of other lecbers of Farliament in

- A o o B, gty , . &
his cepacity as linister in Lrarge of Accident Compensation., Such

relate to the ranner in which the Commission hss dealt with a particular

"

claiz under the Act. The linister has no statutory power to direct the

Cormission

regard to

o
0]
ct
v
(—*-
=
o
O
H

=}
é\\
-
D
fo
0
E;
‘_J
e}
’ 4
)

treated both sympath etically and promptly.

b Y ) : d il : <
in circucstances where the complzint to tke sinister is one of undue

delay, or inadezuas

fror the claimant to the linister nay

if the omplaint is one of a clzim having been

U..v

220. s.2C 221, 8.15

222, e.g. ss 35-37
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in pert, unless the Cormission exercices its power of revision Pursuant
to section 151 (1D) of the &Zct, the claimart is unlikely to receive from
the linister anything more thzn »a recinder of his rights of review ard

appeal under Fart VII of the Act,

TER ClRULSI=N

Ad 4.~ U Ol N

. .

The Cormission is one of those organisaticns whose decisions or
recomrmencations and zcts or crissions relating to a matter of administ-
ration and affecting any rerson in his perscnal caracity may be

. . 5 i g A N . - ! -
investigated by an Cmbudsman, 2 "hile at first sight an Cmbudsman would

aprear to nave wide powers in ratters relating to cleirs lodged under

o

the Act, Fert VII of the Act effectively restricts an Czbudsman's

Jurisdiction to investicate matters dealt with by the Ccmrmission,

(=3

Uncer tre rrovisions of the Cmbudsmen Act 1€75
not investizate any matter "in respect of which there is, under the
provisions of any Act ... a2 right of ep
a& review, available to tha compleinant, on the merits of tre case, to
any court, or to any tribunal constituted by or under any enactowent.,,.”
This restricticn on the povers of an (mbudsmen applies whether or not

the right to apply for = review, or to apreal, has been eéxercised, It

V]
'
=

2lso aprlies even zlthouzh thre time for seeking a review or lodging
appeal has elapsed, However, this restriction is subject to a proviso

to the effect tnat if by reason of "special circumstances" it would be

unreasonable to expect a2 ccrplainant to exercise his rights of review
and aprezl, an Ombudscar Lay exercise his powers of investigation,

223, 35.13 Ocbudsman Act 15509

2851« 8513 (7)
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It being apparent an apreal tc the Appeal Authority would also
be unsuccessful, the solicitors approached the Orbudsmen with a view
to bringing sbout an acencrent to the Act., An Cmbudsman declined to

accept jurisdiction to consider the matter for the following reasons:

- . \ \ - 1 - - . - N
Thile s.22(3,(e, of the (mbudsren et 1975 provides that
an Cmbudsman ney recommend that any law be reconsidered,
he may do so only af'ter carrying out an investigation into
0471 -

o
within the scope of the main

a compleint which
the Act, namely s.13 (1). In this

operative provisio

e )
(@ ¢]
(@]
O HHn

case there was no act or cmission, decision or recormend-
etion which could for:m the subject of an investigation by
Ke., The decision of the Hearing Officer was one in respect
of which thers was a stetutory rignt of zrreasl to the
Accident Cormpensation #preal Authority, and in tercs of
8.13(7) of the Cmbudsmen A e
excluded from an (mbudsma

Special reasons why t

advantage of thst r

in this case, indee

the prelirinzr- par

& review,"220 ~ °

very restricted. The prasence of a review ang appeal rrocedure means

hat an Cmbudscen may not investigate catters which are subject to that

t

Procecure unless the "sprecizl circurstances" Frovision egprlies, The

| N " 5 Y s el a 4+ 4l 1A o
following statistics have been teken from the Report of the Cmbudsmen

for the year ended 3

228, 1 N.Z.A.R. 113-114
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declined jurisdiction discon- vwith- : investizzted
s.13(1)  s.13(7) tinued é@rawn |, ... not contin-
Justified justifiead uing

1
a,. 2 10 12 3 6 10 9

8 = JYyear enced 31,3.,75

b. = cumulative 1,1C.75 to 1.3475

Il) eaCh case wnere vl com lllt to CL—budSAAL.: n we iounc tO be
r.ua an S -

.
o
(]
(—P

-l
o

Jo
(0]
2

-
fo
=
(@)
'J-
B
=

)
5
(¢]
(B
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w
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s
(o]
(@]
5

Lol
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o
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o |
= o
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o
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discontinued, the

(o7

complzint re a AL 4 ;
: related to a delay in dealing with 2 clair under the Act. or
e s >

in dealing wit} appli i
1€ With an epplication for review, In each case where juris

@

diction was declined, th 5T as
1 eclined, the complaint related to the merits of 2 rerson's

Ly

- S0 S -y
8 elfectiveness

Rerits of a claim would not generally come within the Jurisdiction of an
Ombuészean. However, in sore respects, an Cobudsran's jurisdict

I oucsran's jurisdicticn mav be
more lirited than that of the Vinister., The Ninister mav concern himself
with metters of gesneral rolicy: an Cmbudsman ray only exercise his
Powers of investigztion 4n resrect of a matter affecting a1y person or
body of persons "in his or its personal capacity". PFurtherrore the
nore general powers of an Cmbudsman, such as the pover to recommend
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fornm of review within the bureaucratic structure of the Commission,
conducted either by the Cormission itself, its Delegate, or a Hearing
Officer appointed by the Comrission, However, the review rrocedure has

an gprarently unicue feature in that unless the Commission revises its
decision in favour of a review applicant, or the applicant withdraws an
application for review, the application for review may only be disposed

of af'ter there has been compliance on the part of the Cormission or Hearing

Officer with the full rigours of the zudi alterar rartem aspect of the
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principles of natural justice. The review applicant is entitled to a
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hearing in resgect of which he has had the requisite notice and at which
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evidence in sugport of

reasons where that decisicn may be the subject of an appeal to the Arreal
Authority.,

£n appeal bafcore the Apreal Authority is the first cccasicn on which

a decision of the Commission is considerasd by an inde

The first concerns formulations of policy by the Cormmission. Comment
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has already been rcade t
Provides a rignt of appezl to an inderendent tribunal, th

h 3 7 shan neiAd 2 ary -hi3ch ] $ :
that tribunal, when considering an arreal which concerns the application
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of policy considerations to a particular set of facts
2o b

aprreciate the 11 implicati 1 i i

PI ull implications of the policy in gu

b the Avres Auth 3 Fr s A :

y the Appeal Authority which achieves a fair and just
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in the case before it may amount to disapprovzl of a particular

followed and applied
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to a2 particuler case shoulé not be beyond challenge b

affected by them,

-rovided Dy the Act, vwhereby the Commissio
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eal Authority and
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The acond mattor A9 At armna o 1
he second matter of importance in relation to the
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concerns the Appeal Authority's to substitute its .
r that of + Corrms acs ) § N4
for t of' the Cormission or a Hearing Officer Cases 5
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The extent to which the Surreme Court and Court of 2 real vwill bec
< ™ AaLreal w become
involved in the review : ap- : 2 s .
- éview and appeal procedure krovided by Fart VII of the
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to have

recourse to the Courts, wit

It may be that one way of
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A fine of 10c per day is
charged on overdue books
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