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IJ;'.I'RODllCTI ON 

The J..ccic:ent Cor i,ensation ScL0r. c cM,e into orcr,:.ti on on 1 /1 ril 19 74 . The 

scherr.e is estc.bli:;}.ed by t:ie ,.ccident Conpensc.tion J..ct 1972 . 1 • In ad.di tion 

to IT..:l.king 1,rovi sion for safety e..nd accident prevention , the .t,ct establishes 

vc.rious scLemes under v,Lich reh3.bili tation assistar,ce rr;ay be rrovided and 

conr,ensation paid to persons wi10 suffer 1,ersonal :injury by acciden t in res1 ec t 

of which they have cover under the .Act . The Accident Con,pensation Cor.1nission2 • 

is created by the Act to ack.inister the scheme . 

The purpose of this paper is to consider some of the adrr.inistrati ve law 

implications of the J..ct . Farticular consideration is given to fart VII of the 

Ac t which provides a procedure whereby dec:i sions of the Cor.:.mission may be the 

subject of r e vi ew and aP}eal , initially by the Corr.mission itself ( or a person 

ap ointed by the Corr.r.iission) and tl Jereafter by en i?)ce1 ~ndent ap1,eal authority 

and the courts . 

The paper is divided into four 1arts : 

Fart I considers the nature of the Commission ' s rowers when considering 

claims under tLe Act and \':hen carr ing out various other functions vested in 

the Comnission by the Act . Consideration is also given to the r,uestion "'.'hy 

is a review and appeal rocedure nGcessary?" 

Part II is concerned with a plications for review . 

Part III considers the ne.ture and owers of tLe Accident Cor.: ensati on A:lJ!.eal 

Authori ty3 • and discusses appeal rit;hts beyond the A1,i.,eal Authority . 

Part IV exanines the possibility of obtaining a rerr,edy other than a remedy 

:rrovided under Fart VII of the Act . 

1 • Her einaft er referred to as "the Act". 

2 . Here inafter r eferred to as "the Commission" . 

3. Hereinafter referred to as "the A I eal .Authority" . 

l ''H UCPAnY 
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2. 

4 · In gener al , emphasis will be rlaced upo n the as1-ects of " cover" under 

the J,ct 211c t :,e entitlc:"21- t to co:.J1- c nsation or rehabilitation as~jstance . 

Em:ever, Far t VI I of the Ac t h2.s a1- lic2.tion to rr-2.tters relating to liabili ty 

for the paymen t of the levies ( or the amount of le vy payable ) ·.·.-hich, in :i,ar t, 

fund the Accident Compensation Scheme . I t also has a plication to decisions 

by the Comrdssion to revoke t11e appoinb:,en t of an agent 5 • to which it ha s 

6 statutor y authori t y to o.elegat e certai n of its functions and },Owers • 

4 . As defined i n S .2 

5 . l--ursuan t to S . 25 ( 2 ). 

6 . Fursuant to S. 29 . 
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FA.ltT I 

,-,-~ 
.L : .~ co; ~.:rssr 01: 

It is essential to tbe efficient adn:inistration cf t he Accident Co~pensation 

Scheme that there be a simple procedure for processing clain:s lodged under the 

Act 7• While the Con:mission oay accept a claim on the basis of the infon::ation 

supplied in a claim forffi , it oay require a claiEant to verify t r.a t infor=ation 

by a statutory declaration~ The Cocmission also has power, if it thinks fit, 

to "call for such other evidence as it may require fro= t he clai~ant or ar.y other 

person" before allc~ting a claio9• Tbe Coccission oay wi thold or discontinue tr...e 

Frovision c:' re~abilitation assistance or tr.e payrr:ent of ccffi~ ensa tion if such 

· . t li a10 evic.ence is no supp e • 

The existence of these po-;r,ers poir.ts to t he investigatory nature of t~e 

Con:.ci ssion's role in consic.ering clai.!:. s under tI'-e Act. 7'I'-e Act11 confers certain 

addi tional porlers on the Coc.r:.ission wr~ch are contained in the Coo;:issions of 

Inq uiry Act 19C8 , althou6 :1 t he.se ::ave greater r e levance 7ihen the Co::::r:-,issicn, or 

a P.earing Officer a?fOi nted by t ~e Coc~ission, is c on~ ctin5 tte hearing of an 

app lication for revi ew . The A~peal Authority has r ecently described the 

Co~ssion' s functions in res; ect of claic:s lac.gee. un::.er the J..ct in t l-:e f'ollo·,•;-

ing terffis: 

"The Coo.ci.ssion ' s ?ri=.ar.:.r task (apart :'re:-: its ob_i gatic:1 
to unc.ertake ~reventc.tive ·,·;cri<:) is to ascerttin fi rs -::.ly 
whether ti1e clti.::a:it has haci. an accicient, end secondl y if 
this is esteolisr.ed, such reheoilitaticn help and ffione t ary 
coofensation t:.at t!le J..ct ellcws fer . '.:'nis involves, of 
course~ tne_ asse~scer.t of tr.e ~hyscial :n~ury and the 
res ultin; [i~E..ncie~ cor.se~uer. ces ••••• " 1 

7. 130 ,235 clai::::s ,;ere rece~veQ c...:ri .g t :-.e ~:ear er.~ec. 31 : c:.rci: 1977: 'Serort of' 
the J..ccic.ent Cc::.c::ensa.tion c.::::;::ission fer the year er:c.':!d 31 ' '.arch 1977" (tr..e 
1977 lillnual :a.ei:o~t"). 

8. S.146(2) 

9. S.146(3) 

10 . S.1 h6(4) 
11 • s.19(2) 

12 . Decision no. 59 



VICTOKIA UNIVtK::>11 T VI"" VY CLLII'"~ • '-'., 

IIDDADV 

4. 

In the exercise of its initial cecision ~aking ;cmers in resfect of claims 

uuder the Act, the only stat~tory obligations on tr.e Commission are to give a 

cla.in;ant written notice of its decision if that decision may be the subject of 

an application for review, and to give that decision "as soon as fracticable" 13 

after a claic has been lodged with the Gomc::.ission. There is no obligation on 

the CODmission to observe the rules of natural justice in caking a cecision as 

to whether to accept or reject a clai~ under t he Act: a claimant is not entitled 

to a hearing, nor is he entitled as of right to have c.isclcsed to r.iffi any infor~-

ation in the .r,ossession of the Commission ~·:hich may be prejuc.icial to his claim 

even althougr. the Con:.r:.ission cay intend to rely upon tr~t inf'orrr.ation in reaching 

its c.ecision. 

The nature of the initial cecision-oaking ;roce~u..:-e in res;ect of claics under 

the Act would ai::fear to :,e sir:.ile..r to t hat uncier the i;ational Insurance (Industrial 

InJ·uri·es) t:.ct 1940' (P.K.1' 14• n· · t · - "d d · t · t ~ t f •• _ u ...,iscussing _-:e Frocea.ure Fr ovi e o:, :1a r.c or 

deterrr.ining tte valic.i ty of' clair:::s, in :?.. v !)e~ut/ Ir.:ustrial Co:-.=issic~r 1 ~x 

t )' 15 Jar e ... core, Jiplock L.J. stated: 

"Section 45 of t::e Act of' 1946 requires trzt all claios to 
bene~it sna:l be s uo:-~tted to an i~sura~ce cff'icer, a civil 
sern.nt ap.t'ci:-n:eo. b:- ~:~ :.inister. ~is duties a.re ad.-::iri.i -
strati ve on2.J; he exercises no ~ue.si-judicial ~u:-,ctions fer 
there is, at this stage, no otner ferson beh1een 7,r:ose 
contentions ar.d ti·,ose cf t:-.e clair:ant r:e can adjuc.i cate . He 
r:::ust f'or:;: t::..s o·,;n o::;::.:-..ion as t o t::.e n.lic:.::. -c:· of t:-.e cl.:.::.= , 
and f or t::is :r;ur;,cse ie -:.c..ay ::-.a_.;:e w:"a tever :.r.. "_u:.ri es ne .::-.inks 
fit. If he is satisfieci t.:.a t tI:e clair.:: oug.~t to be allcmed 
in whole, te caJ al2.o';7 it, anc. his decision is final; but if 
he disallows it in ·-;-:iole or in part, he cust give his reafgns 
in writing, anc. t ::e claic2.nt has a ri,:;)-: t of ap::;.eal •..• " 

13. s.151(1) 

14. See nov: Tr...e ·ational Insure.nee (Inc.ustrial Injuries) .l.ct 1965 (lT.i<:) 

15. [1965] 1 ~.B. 456 

16. Ibid, at 1.,.86 
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That at the initial decision-ea.king stage a clairc.ant should not have any 

rights under tne Act, except the right to a prooFt written decision in resfect 

of a claim where a revie~ of the Cor.::r:.ission's decision ~ay be sought, is 

consistent with tr.e requirecer.t that the Commission should deal with a large 

nun:ber of claims as exped.i tiously as possible. P.owever, t::e fact that a 

claimant ~ay not be fully in:forced of the reasons why the Commission has reached 

its decision, or that the Con:r::ission may have acted on undisclosed infor~ation 

which is frejudicial to a claim under the Act, means it cay be difficult for a 

claimant to deter~ine ~hetrer or not he should avail hi~self of the right to seek 

a review of t~e Co:::rr.ission's cecision. It also ceans the effectiveness of tr~ 
right to see~ a revie~ of tr~ Ccr:.m.ission's decisicr: will de~end UfOD the clai~o.nt 

being advised of tr.e reasor.s v:hy tr:e Cor:r.ission has reached.. its c.ecisior: , or ri th 

regarc to what info:r.::ation it has reached its decision, either oefore or at the 

review hearing. 

Subject to t he Frovisions of Fart VII of the Act, the Cor:rr:.ission has 

exclusive iU!"isdiction to deter::-.ine ~nether a person has "cover" under 17 he Act 

and once such a deterr.:ination has oeen cace , it r e~resents conclusi ve evi~ence 
18 as to whether or not t hat ~ersor. i1as cover T71:e re in Froceedings befo r e a 

court a question arises as t o 7;:-.e t he r any ferson r.as cover uncer t he )et , t he 

Court is re~uired to refer t hat ~uestion to t r.e Cc==.ission f or deter=ir.ation1~ 

The Corr.ciss::._or. is also e::-;a.•:erec. to cake such a ceter::-.inc:.t::._on or. .;he aI,flicat icn 

of any person who is a ;,art:,· to Froceeciings, or contec lated proceedings, before 
20 a court. 

17. S.5(5) 

18. S.5(7). f er a ccnsideratic~ of the ruestion 
bet-r.een this ; rovision &.LC S. 5(5), see J .J. 
Juris:iic-cion o:: the .A. : . c. :Xte:n.=.·. 11 ,[1 977] 

of ....-het:-.er ti:ere is a conflict 
Ccc!':e.ne 11:-:0·,'; ?ar :::::oes the 
,- • Z. ~. J. 74. 

19 . 3u,t,ra n 17. TI:e r e~uir e=e::t vras not avertec. t o in G . v Auc:cand Eos::i tal 
Board [ 1976] 1 :, . Z.L. ?. . 638 . 

2C . S. 5( 6) 
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A ~uestion as to the existence of cover under t::e Act in res~ect of a 

person r:.ay arise where the affirr:.ative defence is raised by the def'endant in 

civil Froceedings tr..at t ::.e plaintiff is barred frcr.: bringing tncse proceedings 

by section 5(1) of the Act. That ~rovision frohibits Froceedings for da.c:.a ge s 

arising directly or indirectly out of personal injury by accident from being 

brought in any court in lew Zealand in t-so situations. The first is where 

the proceedings are in res;ect of fersonal injur7 by accident sci':'ered in 1iew 

Zealand. The second is where personal injury by accident is suffered outside 

New Zealand in circt;.Cstances in which the injured ferson has cover under the .Act. 

A deter=.ination as t c whetr.er a person has cover under the Act oust be mace 

having regard to section 4 of t ~e Act, subsections ( 2) and (3) of ~hi ch provide 

as follo-:1 s: 

" (2) Subject to t~:.e _;;rovis:.ons of this .Act, all Fersor.3 shall 
have cover unc.er ~ris Act in res:;::ect of :;::ersonal injur~· by 
accident in :;e·.T, Ze2.land . 

(3) In tie cases and to t~e extent s~ecif::.ed in sec~icns 6C , 
61 and 63 of t1-.is ;.et, i;ersons s::.a:l have cover ur.d.er this 
Act in r es;ect o:~ ?2rsonal in~i.;r:,· by acc::.c.ent ot.;.tsic.e ::e.v 
Zealand.." 

The first issue tr.at rr.ust be decided. by t he Cc;:.;:;ission is -;:::etc.er per sonal 

injury by 2.cc::.dent i:_E.s beer: st..f:'ered. If it has net, cover unc.er t:-.e .Act cannot 

exist . If fersonal ii:jurJ by accident has been suf'fered, U.e c.ate on which it 

has been s;.;.f:~erec. :r.;.:st be 2.scer-::ai,_ed as ::ecticn 5(.!,..) of "tl:e J_c-: - revic.es ttat 

cover under tr.e Act does no~ exist in res~ect of Fersonal injury by accident if 

the accident occurrec before 1 April 1974. If the accider.t occtXred on or after 

that date, a decision ::.t.:.st be cc.de as to ·,,..hether tr.e 1-ersonal injury by accident 

occurred in :;ew Zeala.nc. c:c- cuts::.de ,e-n Zealand. If it occurred ::.n :;e".7 Zealand, 

cover under tl':e Act ,;-ill exist u...'lless t :-_e .Act specifically ::a~es :;rovision to 

21 the contr.s.ry • If it occurre::: outside :~e,: Zealanc. , a decision .::ust be c:ade as 

21 . The cnl:1 relever.t 2-,rcvis::.or-. ·:;oulc. a;.:;;ear to be s.1 C2C of t::e lsct. l:r:c.er 
t hat sectior.., :'er ex.:=~la , a v::.s::.tor ,•,r.o st..::'fers l-ersonal i::jur· by 
acc::..cer..t in ·;e-..- Zea::.anc. :ie:~cre diser: ::,2.rkir.g f:-:::r::. t::e shi~ er a::. rcraft by 
which :.e arr::.ve ::. ··et.:::.(: nc-: :.ave c over u..r. ·.: er t .. a .~.et. 7na -t.:es tion of tte 
ex:iste,.c2 0:f' ccve:- s:.oclc.. _e-: ·::)e ccn::'.\.sec. ·,,::. t::. t :-.e c t.:esticn ::::' ··:::etr-..er 
cor::.2-,ensat::.on is ~.:.:,-o...._e as · t 2.:;::;.ears to he.ve oeen o.:,,· the ;.::;eal J,uthori t::r 
in recision I,o. 1.-1. -
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to whether cover exists by virtue of the ~revisions of sections 6c , 61 or 63 
of the .Act . These sections "extend." cover in certain circur::.stances to New 
Zealand seacen and airLen, c~oers of the arrr:ed forces, ar:d to otter fersons who 
travel outsic.e l~ew Zealc.nc. in the course of their ecfloyr::ent . 

The Co~~ission , havin& regard to these consic.erations , must issue a deter-
cination as to the exister.ce of cover unc.er the J..ct . This , hovrever , is the limit 
of its jurisc.iction. The c..ete:n:::inaticn as to cover rill have indirectly detercined 
whether personel injur:;· bJ accic.ent h2.s been suffered. , ar-d if it has, v:here and 
when it has been sufferec.. . A Judge or :ragistrate na ving before hi:!! a detercination 
issued oy the Commission pcrsu2 .. nt to section 5(5) er 5(6) of the Act r::ust then 
decic.e the ~i.;.estion of ·;.::etr.er t:':.e Froceec.ings bei'ore hie arise cirectly or 
inc..irectly out of person2.l injur,:,r by accident, anc.. t:-..erefore v:r.et::er those 
iroceec.ings are r.itrin t :.e .t-rohioitior. containec.. in section 5(1) cf the Act . 

The circcstances in ·;.hie:;. t::e Coc..cissicn is re~U2.rec.. tc isst:e e. deter-ination 
as to tr...e cover of an:/ perscn ur::ier tr:e Act cay re ~ui r e a strict observance of the 
principles of r.ati.;.ral jt:stice . ?or exar;::r-::.e, a i:erson rr..e.j- cor..r:::ence 1-roceed.iq;s for 
dar:.ages agai:::st a ~ec..ical ; re.ctiti c~er alleging negligence on the ;art of the 
cecli cal ;rc2.ct:tioner . The c..efer.ce Lay oe raisec.. ttat t ~e f.le.inti:~f has suffered 

di 1 . .. t 22 - t' .(> • -r::e ea Iw.sac.ven i.;.re anc.. ~ .. ere.1. ore r..as cover un:::..er tl':e Act . .As a c:_uestion has 
e.risen as to ~7hether a fer.son has cover uncer fr,e Act, t: e Court is re '.:uired by 
tl-.e Act 23 to :-efer -:::2.t ~t:es::icn to tr.e Cc~issic::: :'er deter:".ir.a~icn . 3u':)iect to 
tte right of apreal provic..ed by t he Act24, a dete:r.:.ination tr-at cover exists 
will effectively rr:een t::e p2.aintiff cannot ;,ursue a cocr.::on larr re:c.ec.y but is 
rest:-icted to see,~in6 coc.:::,ensaticn unc.er t!".e Act; a c.eterr:ination tr..at cover 
does not exist r.ill !'ens.er t:-.e c..efenc.&nt liable to an c::.,·,.ard of' dar:.2..;es being rr:ade 
against r..ir:: in t}-_e cc.::.r::on le:;; ac-:;ion . ?or tl-:is r e2scn it is particularly ic:portant 

22 . And ttere::f'cre perso::-:::.1 inj~- by accicent : S. 2(1) (a) (ii) of' the J..ccident Ccnper:sati en k:.enc..::ent; Act 1974. 

23 . S. 5(5) 
24. ss .5(7) e..nd 162(c) 



NTYc·rc,11- ~~,--...,-,a::1:: ,...,~~·--------------........ 
IIDDA.DV 

8. 

that t.½e C8c::.i ssi on ad.here t o the pr i nciflesof natural just ice in issuing a 
deter rtlnation , parti cularly i nsofar a s t!:ose pr inciples rer:.uire fers ons 
concerned to be given t he opportunity of being heard . 7his would appear to 
be conte=plated ' by the Act i n provicing a right cf a;peal against the Co~.r::Jis s i on ' s 
deterrtlnation dir ec t to tLe A}peal Author ity , by- passing the review pr ocedure in 
the cot..rse cf 71hich the opportunity for a heariz:g T<ould other wise arise . 

The Cor:::.rdssion is required ~o exercise an aCJL.i~strative function in r elation 
to levy r::atters . Under sec tion 72 of the Act , by Crder in Council the Gover nor-
General ~ay pr e scribe classes of earners , industries or occu ations and prescribe 
the rate of lev-J payable to t~e Col!I!issic~ in resfect of any suer. class . The 
Order in Council cade pursuant to that power25 classifies earners for levy 
purposes into ernplo,/ees anc. seli'- er::ploj-ed ;:er sons . It requires a self- err: loyed 
person to -;,e.y a lev-J at tI!e rate of one dollar fer 1 CO dollars of' earnings as a 
self- er:plo]ed person . '.:.'::e rate of lev-J payable in res_::ect of earr:i ngs as an 
eoployee ::efends u_E:on ~r:e classification o:' the industrial activity in which tr...e 
enployee is engaged : the Scr~e::.i..C..e to the Order in Council sets cut nlll'.lerous 
industrial activities t q;et::er ·si tl: tr.e rates of lev-J ,;-;hicr:. a}:_::1:,- to er::ployees 
engaged ir. t~ose acti·n.ties . ~~ese rates varJ frc= 0 . 25 cents to 5 dollars 

26 fer 100 dollars of ea.rnin6s as an ecrloyee • 1e~J payable in res~ect of 
earnings as an ert;loyee is fa::2ble b] t i-.e e::ployer 2? Lev:: r,a:,raole in res;ect 

28 of earnin6s as a self- err:plo.:,:ed. ~erson is i:ay2ble b:,· t r.at self- ecplo:;ed person . 

The principal decision rr2ang pO';'lers of the Corrission in relation to 
levy matters are set out in section 83(1) of the Act which ~rovides t.~e 
Coll:Clission ::.a:.,- decide : 

25 . The Acc:dent Cc.::~ensatior. Zarr.ers ' Scr. 0 ffie levies Creer 1973 (S . ~ . 1973/ 291) as ar:.ended b:,· Acenc:::e .t lio . 1 (S .R. 1975/223) 
26 . Res~ect.:.vely t:_e r::in.ir:::.= ar.d r::a.xir::ur: rates prescribed. b.:,r t r. e J..ct : refer s . 72 and fart I of t ~e ?irst Schec.ule to the Act . 
27. S. 71 (2) (a) 
28 . s. 71 ( 2) (b) 



VICIUKIA UNJVt:K:>11 I vr nLLL"''-'''-'" 

IIDDADV 

9. 

"(a) Yfuet~er any earnings derived by any person are 
earnin6s as an E=!:'.ployee or earnings a s a sel.f'-
employed person; and 

(b) V.'hich classifice.tion of earner , industr:: , or 
oc c~pation is aFFropriate in relation to any 
per son or persons by or in r esFect of r.hoo a 
le v-.:r is ;a:1able ; and 

(c) Such other catters as it considers relevant for 
t he purpose of deten:ining the cover (if any) 
under this ;art of this Act of any person or for 
the pt.:rpose of assessing the acount or dete~.in-
i ng the rate of any levy to be paid under this 
Part of this Act ." 

The Co~.r::i s sion may dispense with certain r e~uir ements laid down by t h e 

Act in relation to the assessrr:ent and collection of levies2~ One such power 

of practical irr:por tance is t::e power to reassess tte an;ount of levy payable 

at such amount as the Corr:Eission trinks fit having regard to the special 

circurr:stances of the case ~r~re t::e levy required to be paid "~ould be sub -

stantially core or substantially less that ,rnuld in the circur.::stances be 

fair and reasc,.able"~O 

A furt:ier power cf so=e interest in relation to levy r::::.atters is the 

Cor::.;::ission ' s pc7;er unc.er section 73 of the J..ct to irr::pose a penalty rate of 

leV'J upon an er::Floyer or self'- ec;loyed rerson ~hose accident rate is signif-

icantl:,r worse than thc.t ncr.::::.ally set by others cf t::e sar::e leV"J class3: -:.bile 

the duties re ~uired to be observed by the Co~.mission in the exercise of the 

po·::er e.re not e.ltoget::e:- cleer , it Y,culd a~;ear tr2t at lee.st t :-:e Cci::-..i::ission 

has a duty to act fairly3~ If thls is so , then the ~uestion arises of what 

does such a duty require : c-.ust the person upon whorr. it is intended to irr:pose 

e. penalty be given the op_!:ortunit~r to be hee.rd , e.nd what is the extent of the 

Cor:-.:nission ' s c.uty to c.isclose ini'orr::ation upon ?;hich its decision is based? 

A person rr:ay be presu::ed to be aware of his own accident rate or tr.at cf his 

e~ployees , but te cannot necessarily be ex;ected to be aware of the accident 

record norr::all.:r set by others in the san:e levy class . 

29 . S. 60( 7) 
30 . 

31 . 

S. 89(7)(f)~fo~ ~n exar::.p1e cf t ::e aF,_ licatio:i of this provision see Appeal 
Autr.orit.:,· ..,ec:..sio!1 r.o . o, 1 :·. z. li..~. 1Co . 
This pw.-er has no1: .::et been ir-vo~:ed by the Cor:::r::lission . 
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In practice, ho~ever, it is suggested that because of the availability 

of a flexible procedure by wh~ch a decision of the Cor::..:nission cay be subjected 

to revi e~?3 with a r ight to an oral hearing and a statutory duty of disclosure 

upon the r evi ewing authority, the duty to act fairly will be "post; oned" until 

the revi e~ frocedure is invoked. 

One furt r-er aspect of t he decision oaking powers o:' the Coewission re quires 

consideration. The Cocrr.ission has statutory power to delegate to an agent 

" ••• all or any of its ft.:nctions and powers relating 
to t he collection of lev:_es , the refund of arr.aunts of 
levies or renalties or oath paic. in excess , the 
recission cf penaltie s, tie r efund of pena~ties 
rerci.tted , t I'-e handlin 5 and pay-r:::ent of clair::.s and 
inquiries, investigations 1 reports and retcrns in 
connectior. t ::ere·sit h ••• 11 ¾ 

T~e Act S? ecifies t~ose ferso~s ~ho cay be appoi ntee. by the Cor:nission as its 
35 agent, aLd authorises t ~e CollTiission to pay them fe e s and cor.r:::ission in 

respect of t he services t hey r enc.er:6 It also a~thcrises t he Coc.cission to 

revoke t ~e ap~ointr:.ent cf a.r:. agent;7 conferring upon the ager.t a ri g~t of 

appeal in eccordance -:;i t h r art '.'II of t he .Act against tr:at decisicn-:8 

The c_t;,e stion mig:-.t ,.-;ell oe asked "why have a r eview and apr,eal procec.ure':"" 

After all , the ·,•;or r::ers' Coc.per..sa ticn Act 1955 , and tr:e -:or.,ers ' Co.::pensa tion 

legislation t het ~ent before it , pr ovided no r ight of appeal . ~s ?razer J. 

stated in Vcc.anovic'.'! v 7oods , 

"'.i.'he reason c:' "t:cat is tr..at t::.is is a ·,•;or~:ir:5 ::an ' s 
Cocrt, anc. it is undesirable that ~aJ-:r:ent of co~}en-
sation mone,:,:s shoulc. '::le held up by prolon 5ing 
litigation. '.i.'he r e is no doubt that , if ap~eals were 
alloweci , it ,:oulc. , because of this , be more to the

39 7;orking r:an ' s d.isad.v-~.;age that to his advar.tage ." 

32 . Nob;it:1stand.ing tto0.t tr:e exercise of tr:':l fONer ccrSerred by s . 73 of the 
Act is ar. adr:i.i.nistY'ative : .... cr.ction : lo7.0 r r.utt Ci-:-- Cot.:::ci~ v , 32.d: . 

[197] 1 ·;, z , L.~ . 5!+5 . Re:'er also: . :.. :.a:·-:::.esc::. , ".::x:ec~tive ::::ecisions 
and l,.uci i 1'.lt.era::: Fa.rt err." i: 1974} r; , z ,L. J . 277 . 

33 . See Far t II of tr~s paper. 
34. s.29(1) 
35 . s.25(1) ?or a cizrent list of c:.gents , r ef er ~ .. z. Gazette21 J..f ril 1977 

No . 43 ~· 1115 
36 . S.27 37. S.25(2) 
38 . S.26 39. [1 932 ] ~.L.R. 559, 560 
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From the outset, this philosophy does not appear to have been considered 

applicable to an accident corr:pensation schece. The ~oodhouse Coo::.ission 40 

recommendec. a review aid appeal s::,,-stec: based on that frovided by the 7~orkI:ens' 

Compensaticn Act 1960 ( Cntario). The frocedure reco.c.:cended by ti:e Woodhouse 

CoILIDission41 was in~uiry, investigation and decision at the first level, review 

by a review co.r::unittee, a rig~t of appeal to an appeal tribunal cc=~rising 

three persons incluc.ing a doctor and a laeyer, an a!=peal to the r:e=.':)ers of the 

Board (Cor::r:.ission), with a rigbt of appeal to the Supreme Court on a point of 

42 law. The right to a hearing and to be legally represented at ~~2.t hearing 

would not arise until tr.e appeal was considered by t he aFpeal tribunal. 

Th 1 rl t · - · f · t · 43 t· ult ., f th ese proFosa s ur. .... er-,:en various mcc.i ica ions as rce res oL ur er 

consideration being given to tr_e -;';'ooc.b.ouse Cor:cissicn' s Re?ort in the ~.bite 

Faper1;4 and. by the "Gair Coc:r.i ttee 1145 and hle "1.:acle.chlan Cocni ttee 1146 • 

The Frocec.ure no-;,;- contai!:.ec. in Fart 'hl of the ;.et l-rovid.es t!lat an 

applicati or. for re vie..-; czy be loc.ged in r esi- ect of a decision of the Corr:.:::;i ssion. 

Should a hearir.g be r.ecessar::,· to C..::sFose c-f: that a:t=;:lication for review, it 

~ay be conduc t ed by t~e Coc.::.::~sion, its ~e egate , or by a Eearir.g Cfficer 

ar,pointed by the Cor:::.=-.ission. An a:::,.;ea::!. to tne J..:aeal J..ut!':ori t::,·, a ~:.:.c.icial 

authority, cay be lo~ged in res~ect of a decision given on an ap lication for 

review~7 :;;'rcr:-. the decisior! of t:-:.e 1-<?real Autr.orit:·, tl:ere is a rigbt of 

appeal to ti.e binistr2.t:.ve ::::::.-r:.s::..on of tte Supre=-e Court •:rith leave either 

froo the AFpeal Authority or t l:e Supreme Cot.;.rt. Such leave may be granted 

on a question cf law or a c;_uesti on -;:hi ch by reason of its general or public 

icportar.ce or for any otr~r reason oug~t to be sub::.::.tted to the Su?re~e Court 

for decision. 

40 . The Ro:,al Cor:.r::ission of In ~uir:: into €oc:;:ensaticn for erson2.l Injury 
in 1; e-;v Zeal2.r.d . 

41 . Re?ort of tte Ro::,-al Co:::::::ission of In r: uir:.r into Compensation for Fersonal 
Injury in :{ew Zealand (1967), paras. 3C8-3C9. 

42 . The ri ght cf a~~eal to t~e Su?re=e Court re resents a variation on the 
Ontario structt.:.re. 

43 . These are tra c ec. b.:,- J.J. Ccc:C.ra.ne in "Tr:e :ii.evie-,,; and J..1-,peal Structure in 
the J..ccid.ent 1,oc~er.sation 3·.-stec", LL.:.:P..esearcn :aper (1976) 
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There is a further right of apfeal to the Ccurt of A?~eal by way of 

case stated on a question of law. Leave to ap;eal r::ust be granted by 

either t:-..e Suprer::e Court or the Court of J,ppeal. 

The review and appeal procedure r:1.2.y be illustrated in tabular fore as 

application for review: S153(1) 
co::~ensation/lev::/ r::.atters. 

ight cf appeal: 
162 (b) and (c) 

1 
c.ete:::-::ina ti o:; as! 
t o cover ( s . 5 ) 
revccation of 
apJ,cintr::.ent of 
agent (s.26) 

COl~.~SSION CB. 

44. 

l, ~ 
.). 

46. 

47. 

HEA?J1:G- C2PIC~ 

right cf appeal S162(a) 

AFFEJ..L .AU.i'HG?J7Y 

r i gr..t o: a; i:, ea_ ( ·.:i th leave : S1 68 
questions o:' le.7l e.r.d -uest::.ons c:f 
general or fublic ir::Forta.nce. 

SL"F?~-S:::.: COU?..T 
(k-1,Il:IsTI;.TI V?. ~1v1::;1c:) 

right o: a;;eal by ~ay of case 
statei ("iiti ::.eave): ~169 
questi cns o:' :::.av: 

COURT C.? AFF:S/>.L 

A Cc~.::entary on t~e Re;crt of t~e Royal Cor::n::.i~sion of Incuiry into 
Cor::r;ensat:.cn for rersona:l. In~t.:r;-/ i:1 ·,e:•; Zealar:'.l (1::;6s,). 

See ?.e;ort of Se2.ect Co==::.ttee on Cor::~er.sa~::.cr. fur rerso~al Injury in 
~ew Zealand (157c). 

A fw-t~er Select Cocr.i ttee ·;;!:i.ch ccnsi::ered t:.e .Act in 3:i.12. :or::'.. 

In s::E.e circcst::.nces, 2 . .n a::,; 2al 7;ill l::.e c.irec't tc ~::e ;,!': eal 'u4::l-,cri t:.: 
in re3rect of a cec:sion of ~~  Co:::.:::.is3ion see s .162 (b) ar:d (c) of t:.e 
Act. 
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Three f r inc ipe: reascns cay be advan ced in su;por t of t h e ne ed to provide 

in the ~et a c orepr e!1ensive r evie~ and appeal r rocedur e . 

First tte Act has r ec::o ved co.rr::r:.on law and s t a t ut or y r ight s of acti on in 

respect of fe r sonal injury by acc ident and dea t h r esulting f'rom Fer s onal i nj urJ 

by accider:t . Fer sor.s w:-co suffer fer sonal injury by a ccident , and their 

depencie.nts ·:;:<:er e c.eat!1 occurs , no-..: have as their onl::,,- source of co::.;ensat ion 

any entitle~:..ent which c.ay exist unc.er the /..et . The t.c t having re=cved the 

rights of fersons to seek c omrensation in the c ourt s and replaced them with 

tne right to seek c o::~ensaticn under a statutor y co=~ensation scher:::e adll:i n-

istered by a stat ute:-,:, cor~oration , it is essential that clair;:.ar:t..s under the 

scheme, ar:c. in certair. circw::stances otter rersons , be able to test the 

validity of c.ecisions given b:,,· tnat bod.y . 3y vestin 5 tr:e res.t-ons::.::ii_i ty for 

cc!!!pensatir.6 injure:i :::;ersons in a statutory corporation , t:-i ere :.s generally 

little liteelii:ooc. of any pe:-son otr..er t:ian tne injured. fer son see~:ir:g to 

exercise revie77 and a.::-}:eal r::.~. t:3 . The c.angers re::'erred to bJ ?razer J . in 
11 rl • • •.• ' 48 . 1 .L· t ... . I C . , . .L. ,c~2.r.cv::.c·. ·, ccc.s :.r. re a .... :.on o .. or..cers oc: en3at::.on _eg::.s_a~::.on do net 

beco;:e si€ni::'icant consic.erations in an accident coc~ensaticn scr.e~e . 

Seconc.ly , the .:,.et vests :.n tl1e Core::; ssion -.-i::e d.iscretiona.r:· pc·:;ers as 

to the circu=stances in ·;:hi.eh cor:::_F,ensation cay be paic. , tl:e a.."'lour.t of coc:.::-en-

sation t::.at cay be :::;aic. , a:::: t:·.e : e:-ied fer -.-:hie:: ~e.:;::::ents =ace en a co!1tinuin6 

basis rr.ay be paid. . In r::anJ- c ircw:sta.nces wnere a decision is r:.ade ;ursuant to 

the exercise of such a discret::.onar.,: fo·,•:er , there rill be no inherently correct 

c.ecision . FurtLerr:.ore , as n.as been shown , the ir-2. tial decision =~:ing :;:rocedure 

follo·::ed bJ· t::-.e Cocr::.ission ::.s ar. a~inistrative ;rocec.ure in tr:e cature of an 

in~uiry ·;:nic.."1 e!1ables t::e Ce_.r::issicn to o::i ta.in fre :-elevant infor:::ation , but 

r.bch free: 2.L injured :;..erson ' s ~ cint cf viev.- , a:ffe:-ds fe;•; 1,rocect:ral 1-rotecticns . 

4-d . Su_r-n . 39. 
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It is suggested t he cere Fresen ce of' a revi ew e.r:c. a;Feal :-rocedure in such 
circucstances -c.ay be sufficient to discourage t·.e C:::::::r:lission f'ra: exercising 

its discretionary powers in an arbitrary or caFricious canner ani cay serve 

to correct such an exercise of a discretionary _l:,01;er . 

Thirdly, it is inevitable, and no doubt desiraole in t :1e inter ests of 

~aintaining a degree of consistency in the c.ecisicn :::axin& ~recess, t~at to 
assist in tr.e practical a}:plication of the Act , the Corr:.r::issi on ;"? ill aco,r, t 

forn:ulations of fOlicy which it will apply in deter::ining entitle=ent to 

co~pensation under the Act. This leeds to two dangers: t:ce fOlicy ·uhich is 

fornulated cay oe inconsistent wi th or contrarJ to t :r.e r evisions of the let, 
or the·Folicy itself ~ay oe unassailable when consicered 6enerally >but it may 

be v,rongly applied in a particular case. A cl air::ant should have the opport-

unity of correcting suc::-i a;; lic2.tions of policy. 

Against tr.ese ar gur::ent s, so=e weight cust be given to tr.e fact tr:at in 

dealing wit:1 a large nur.:ier of clair:::.s t::.e Cocr:::ission ::as ~c-:_uire:: a certain 

degree oI' e~ertise in CE.tters relating to tte co=:-ensation of :erson~l injury 
by accic.ent ar:d h2.s consi ::er 2.":)le ~c-aers a.::.c: resoi.;rces at its dis:-osal before 

~aking a decision on any given ~atter . Thus , it =ight be &r 8~ed that an 

ap:i:eal :t:roce::ure exter:c.2..l to t :-.e Cor=ission , such as the ri 5ht of ap:-e2.l t o tr.e 

AFpeal Authority , is inaprro ·riate in an 2.ccident co=;ensaticn sc::ece . 

Alterne.tively it ::i~ht be c.rsuec. t::2..t tl-:e ).:=,;:;eal . .:.~t::orit·.- shou2.:: reg c. itse_:' 
as being slo7: to intervene in r:-.atters ·:,here the Co:-.::.ission , or a ::earing Gfficer , 
h b . d t 1 ·t t· · · · d · · 49 as een re ~uire o arp y 1 sex er ise in reacnin 6 a ecision . 

Two furtr.er cor.siceratio~s recuire brief cention . ~he exister.ce of a 

t'rocedure ,;r..ereby a c.ecisio __ of t·.e Cou:.:.ssicn g:.ve:: in acccr:ia .. ce with a 

forr:-.ulated policy cay be st.:.o~ected to consideratior: by an inc.e!e!':::.ent revie•.v-

ing authori t,:t r:.ay enc.anger t;r.e existence of that !- olicy , crea tin 5 d:.ff'i cul ties 

49. Tr.ere is soce in::icatior. ttat tte A;Feal Autr.crity in fact t cJ.es tr.is vie;v: See Decision ::o . 15, d.::..sct.:.sse..:. ir.i'ra . 
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in the adcinistration of t~e Act of which that reviewing authority cay be 

unaware . The saf'eguards frovided by t he Act in respect of this possibility 

ere discussed later in this paper-:° There is also t he cons ideration of what 

resources the Coe.mission should be required to devote to the review and apfeal 

Focedure . In t ne year er.c.ed 31 1:e.rch 1977, the Ccr::m.ssion received 130, 235 
clair.s under t he Act, 3,490 of ,.,hich v:ere declined fully or in pert . During 

t he sru;:.e period, 2689 an:lications for revi ew were received in res ect of 

decisi ons of t he Coc.rr:.ission , 807 of w~.i ch were dealt with at a hearing~1 

Having considered t ~e nature of t he Corr:.rn.i ssion's decision r:::aang powers 

and tl:e· princip,l reasor.s r or r::::a..<:i.ng i: rovi s i on for a review and a:;:;:;:eal proced-

ure in t l:e .Act, it is pro!J osed to consider t :-z t :t: r ocedure in sor::.e c.etail • . 

farticular consider a tion ·,·..-ill ':)e given t o the extent tr:a t t ::.e ;,rccec.ure is 

influenced by t he Lature or tne initial decision rra~:ing process and the absence 

of an incie;:endent r e ·r...ec,i ng ooc.y at the first stage of t r.e :;:; r oce(:t.:re . 3.eferer.ce 

will also be r::ad.e to ti:e sixt:-_ r er,ort or t ·.e Fublic and 1,a,-; nistr&t: i ve Law 

Refor;:i Cor::rci. ttee52 in 7,hicr. t r-.e Cor;:r.i ttee c.iscusses tI:e .:-rocedt.:res of adr.in-

istrati ve tribunals . Althoug~ the Cor;;.:::ittee cid not recoc:end tr.e er.actEent 

of a corr;;rei:e!lsi ve statutor:' code of :;:.rocec.ure , it d.::ci outline a r:;.cber of' 

rules tha t sr.ould ger:eral.l:,· oe r ega.rc.ed as applicable to e.c.cinistrati ve 

tribune.ls. 'i:'hese rules :;:rovi c.e e.n objective standard against ,.,hicr: the 

i:,rocedcres .. ~· 0.1. ..,r:e 

50. Fart III . 
51. 1977 .Annual ~e!'ort . 

e.~;eal ~·st:e= ~ay be cor:sidereci • 

52. "Adr:inis trati ve '.:'ribunals : .)nsti tut ion , f r ocedure and A~r,ee.ls" . Sixth 
Report cf t:-.e ruol: c a:r.c. ;.~-inistrat:.ve La.11 ?.e::'::::rr:: Cc::rci.ttee _:: re sen ted 
to t ne ; . .inister of Justice , 3C 1'.arch 1973. 



I IIIDADV 

16 . 

I /BT II 

!n a1,plication fer rcvie~ is ti,e initial step in thA review and 

an,eal 1rocedure esh.blisLed by fart VJI of the Act . I t is 1 r o1osed 

to consider the review rrocedure by asking the follo-,:ing s.ucstions : 

. ~AT D1;_;CJ SIU! S OF '.i':'2 COlJ I .::iSJOI, ARc, Vi~VJ r~.':ABLE: 

Section 153 (1) of the Ac t s ecifies those decisions of the 

Corrnission in res1,ec t of which an application for review n.ay be cade , 

In 1,ract ical terP1s , the i,rovision is ver.1 v;ide and (subject to the 

.11rovj sions of the Act ) all ows an a 1,,lication for review to be made in 

res.1,,ect of any decision ,-;hi eh affects -

" 
1 a) The cover uncer this Act of any 1,erson or dec0ased 

JJerson ; or 

(b) The liability of the ap licant to pay any levy under 
this Act or the 21;.ount of any such levy for wl i eh he 
is liable ; or 

( c) The grantinb or 1,ayment of rehabilitation assistance 
under this Act to any JJerson or of co~ ensation 
uncier this Act to any :r,"'rson or deceased l erson ." 

An ai, lication for review . ust be r..ade in v,Ti ting within one n.onth 

after the dc:.te on ,\·hich notice of the CouJTiission ' s decision has been 

gi ven? 3 Hov·ever , the Corr.rr.ission has a discretion to extend the tinie 

within which an a]Jpli cation for review may be rr.aoe?4 In ti1e absence 

of an exi,ress 1,,rovision to the contrarJ , a question arises as to v:l ether 

a decision of the Con~ission declining to extend t~ne rray itself be the 

subject of an aJ:,J,lication for review . Such an a.1:- lication for review 

v:ould essentially be concerned with a n,atter of 1,rocedure rather then 

one of those substantive wc:tters s:r,ecified in 1,aragra hs (a) , (b) or ( c) 

of section 15 3 ( 1) of tLe .Act . Jlcn ever , it is suggested tr at if the 

decision of the Comrr.ission in res 0 ct of ·::hich an aI,plication for review 

is sougr.t out of tir:e "ai'fects" one of those substantive r.c:tters , an 

53 . S . 153(4) 54 , Ibid . 
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a1,plication for r nview \','ill lie in resi,ect of a decision of the 

Cor:.P.1ission not to acce1t the ap lication f or r eview . 55 

Those decisions of the Cor:-nission -.·;hich r..ay not be the sub ·ec t of 

a n application for r eview 1.ay be considered under tv:o heads : decj sions 

in res:;::ect of which t}~ere are alternative appeal i;rovi sions , and 

decisions in r espect of \·1hich tl ere is no right of review or api,eal. 

Vbere the Corr.~ssion ' s decision as to whether a person has cover 

under the }.et is er:1bodied in a deter1"iination issued pursuant to 

subsection ( 5 ) or ( 6 ) of section 5 of tl.e /,et , there is a rit:;ht of 

ap eal direc t to t he Ap' eal .Authority~ 6 There is also a riGht of appeal 

direct to the Apreal Authority on the 1,art of any agent of the Commiss-

ion appointed pursuant to section 25 of the Act agajnst a decision of the 

Crnr.rr.ission r evoking the ai, ointr.-ent . 57 ·l'lhere a decision of the Corr:r;iss-

ion a.i'fects the deterr:ination of a i,erson ' s assessable income , the right 

to a ply for a r eview of the Cor..mission' s decision is s1,ecifically 

excluded by the r,rovisions of section 153( 1) of the Act as tl e person 

affec t ed may deliver a notice of objection to the Corr.n.issioner of Inland 

Revenue pursuant to section 30 of the Income Tax Act 1976 . 

Where there is no right of r eview or ap eal in res1 ect of a decision 

of the Commission , it may be because of a s ecific rrovision in the Act 

to this effect , or it may be because the decision of the Cor..r:.ission in 

q_uestion does not · come within the terr1s of section 153( 1) of the /:et . 

55 . It is arg uable sucl1 a decision mus t always ' affect ' one of those 
substantive matters in the sense that the applicant ' s ability to 
have those matters reviewed is affected . See also discussion of 
judicial r e vie-a, I-art IV , infra , 

56 . S . 162(c) It lu.s been sut:;6ested that one reason for this 1rocedure 
is that the Com.rr:ission will generally be required to conduct a 
hearing before issuin[ a determination , By- 1,assing the r eviev, 
procedure also ex.tcecites thp final deterrrinetion on the question 
of cover , so I roceedin6s in the court v:here the -:uestion has arisen 
will be stayed until the issue of cover is deterr:.ined . 

57 , S . 26 ; s . 162(b); but there is no right of a peal on the part of a 
person who is not a pointed as an agent - see discussion of judicial 
r eview , I-art IV , infra . 
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The only exw:,1le of a decision being s:i-,ecifically excluned from 

tl<: rcviP,w .1.1,d c,.ue1.l :;rocect,r,:, is a c>cision oft e Corr.:ission 6iv n 

u11cer section 179J. of tl.c l.ct . i.'Lat s 0 ction of t)~e ;..t:t n<.1.b 10s the 

Cor.rission , y;ith tLe ~rior qp·oval of tLe "inister of finarce , to 

r..2ke or rovide on an °x gratia b&sis car:. c>nsc:.tion and reh-bili t2.tion 

assistance to any .1:erson y;ho either suffers .1:ersonal ~njury by accident 

in Kew Zealand in r es.1:ect of ~hich he does not have cover unde r the Jct58 

or , suffer s .r,ersonal injury by accident in resI,ect of v.hich h1: has cover 

uncer the Act , there oeing " s ecial circuP,stances" to r,.ake it "r,:, a sor,able 

and rore r 11 that such a ayrr.2r1t should be made in addition to oti,er 

cou::pensation ayable or rehabilitation assistance i,rovided by the 

C . . 59 omnnssion , 

'i'here are , hm\ e ver , a nw.1ber of decisions of th0 Car ,i.ssion which do 

not come v·ithin the t errrs of s e ction 153 1 1) of the hct , For exar.:1-le , 

the Commission r,ay accert a claim in res1ect of ,ersonal injury by 

accident and ay conipensation accordingly . It way subsequently bccor..e 

ap1- arent that the clb.irr. should not he ve been acce1- ted and t ierefore the 

corr.1, ensation has been paid in error . J.lternativ~ly , he cla im r.ay be 

acce table , but tl.ere has b een an error in tLe forr;: or 2.1r.ount of 

comrensation i,aid , The Cor..mission rr.ay decide to exercise its 1,ov:er to 

seek recover y of the ar .. ount pc.id to the clairr.ant . 
60 The cli.!ir::ant 

clearl y has a right to apply for a review of the Corr.rr.ission ' s decision 

not to accep t the claim as one of 1ersonal injury by accident , or if 

the claiIL is acce ted , as to the forrr. or amount of cor.11,e nsa t.:..on :i-,a:,·able , 

but the decision of the Cor..c::ission to seek recovery of tLe amoun t i,aid 

in error does not co1;.e witr:in the terrJ.s of section 15 3 (1) of the Act , 

56 , su1-ra , n2 1 , 
59 , For a discussion of ex gratia :i-,ayn.ents , see [1 974] r .. Z. L. J . 290 . 

But for tl e ex1,re.ss exclusion 1 rovi sion , decisions of the Cor:-.mission 
·,·ould be reviev:able unc.er s , 153( 1 ) ( c) . 

60 . S . 171 , s . 173 confers a r·&ht to set off . 
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The decision to take recovery action is a decision tak. 0 n as a 

cc1.sec:t,;";nce of , c.nc subs8C:l'"!!t loo , tl.e docision '"'S to cov •r or tr.'? 

61 1arr .. en t of co1:11-ensc.tion ur.cer tLe /.et , 

Gther decisions of tr.e Crna i ssion ti:a t do not cor;-,e within the 

te r rr. s of section 153(1) of the fot relate to the t;eneral €!d1.inistrat-

ion of the Act , and include decisions a1-1,ointin~ 01Tic rs ·~d err·lo)ePs~2 

ap ointing medi c a l referees , .. edical co1 ... it tees and srecialists?3 

64 aJ!po inting agents and ayin 6 them f i:es and co1L.mission?5 c:. nd concerning 

the invest~ent of funds . 66 

The general rule r:ould a}!}-,enr to be tha t any decision of the 

Commiss ion which relates s1 ecifically to a claim under the . et , ·::LethPr 

it concerns entitle1 ent to a particu a r forn1 of coqen~ation 1-ayrPnt 

or r ehabilitation assistance or tLe quantwn or extent of ·uch cor 1,en-

sation or rehabilitation assistance , may be the subject of c.tn a1 lica.tion 

for review , Sin,ilarly, a decision of the Counission may be the sul>~ect 

of an application for review if it relates to the question of v:J ether a 

lev-J is 1,ayable , the ar .. ount of tha t levy or the ~u 0 stion of by v:hom is 

it ayab le? 

,,F.O 1,"J::I .Al-1--LY FCR P. ?..SVIt,'.'? 

Assuming a decision of the Cont1r.ission mar be the subj et of a n 

application f or review , the question arises of who has legal ca1acity 

to challenge that decision . The gene r al law may be stated as fol] ows : 

61 , The Commission a l ears to have adopted a n analogous form of 
reasoning in res}!ect of decisions under s , 126(1A) of the Act to 
pay lump sum corr:1 ensati on 1- ayrr.ents to the I ublic Trustee where 
the erson t o l'hom the cam ensa t ion is payable is a rinor or is 
of feeble or unsound r. ind . The Commission takes the view t here 
is no right to aJ! ly for a r e vi ew in rPs1,ect of such a decision : 
" section 126 provides a ITJPans f or disbursi ng com.1-ensati on ; it 
does not i,rovide a ceans of assessing the quantum of comr"'nsation" . 
Review decision n o . 76/R1471 , 

62 . S, 21 63 , S , 23 
64 , S , 25 , but once a_rointcd , an a:i.,J:,eal lies to the A;,peal J..uthority in 

res.t-ect of a decision of t he Comr:1ission r e voking that ap.[.iointrrent ; 
sufra n , 37 

65 , S, 27 66 . S . 30 
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"~sscing t he ta rig~t of aF~eal has been conferred , tte 
ran ge of }ersons entitlea to appeal ar.d tr.e jcrisiiction 
of t he appellate bodj are entirely r:atters of nefinition 
anc interF,retati on. 110 7 

Section 153(1) of t :-E ~et states: 

"any person •,,:-~o is dissatisfied with a cecision of' the 
Coi:.n:ission ••• cay aFply to t~e Collffi:i ssion fer a revieTI 
of that decision ••• " 

Is being "dissatisf::..ed" with a decision of tr.e Cor;-.rr.ission t he sole 

criterion ·,:-hich a ferson n:ust establish in order to establish locus 

stanc.i? If so, tr.en it v1oulc. apf ear an application fer review could 

be sought by "the professional litigant and tte rr..eda.lescr:::e interlofer~168 

or "a r:::ere busy-body who is interfering in t hing s which co not concern 

h . ,.69 
im • 

There are two classes of persons, whec:! it is st.:ggested, should 

have the right to seek a revie-;,1 of a c.ecisien rr:ade by t.r.e Cor:r::ission. 

The first such clas s o~ persons inclucesthe injcred fe rs cn or a 

person acting on his ber.alf, sllch as a guardian , relative, f!'::..end, 

f · t t· t ~ · ~f· · 1 70 pro essional refrese~ a 1.ve or race um.on o. 1.cia. 

The second class of persons inclu~es these per sons ~hose interest 

in the r:atter is not identifiable with that of the injured person, and 

may even be in conf:::.ict wit:i it . For ex&ple, a c.eci sio:i of ti-,e 

Co.l!lIIlission that a ;;erson who is an employee has sllf:fered personal 

injury by accident arising out of and in t he course of his ecploycent 

will render his er::.plo;/er res~on sible to r,ay "first week " compensation . 71 

As the Cor::..r:;ission ' s decision imposes an obli6&ti on on the ec~loyer, it 

is suggestec t he e=.rloyer shoulc have standin 6 to seek a revien of t he 

Comci.ssion ' s de cision . 

67 . 1Ealsbcr.z 's Lac:s (L,. . ::Sc.) 54 
68 . S. l-.• de Smith J u:i'c~ 2. 2. ::tevi.:,·;; of .!.-:rin::..stre:ti·r;> .,.. ... .;" 'J (3:;Q)363 
69 . R v Greate!' =. c ::.:: c !': Co:..:.::ci2. , ::.:x ::.a.rte 22.ec:.:bcr!: [1 976 ] 1 ·::.L.::t. 550 

1-er l.;()r c i:er.:.ir. €; . . . -. . 2.t ::;5:3 
70. Tr..is is envisa6ac. bJ- S.14o of t he .Act . 
71 • s. 11 2 
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A decision of t~e Cor-~ssion that a person has not sufferec. r::.edical 

misadventure, ar:d t~erefore ~ersonal injury by accicent, c2.y render 

a mec.ical practitioner _iable to an action for dru::ages at co=:1:on la.7. 

Therefore, it is sug0ested tte interest of t~e rr.edical rractitioner 

is s uch as to entitle hi::! to loc.ge an application for r eT-ei·: in 

respect of the Corr.::rission's decision. 

However, whetter a stranger should have a right to seek a revien 

of a decision of the Cor::cission as a ceans of "testir.g policy" is 

another ~atter. Generally the frobler:1 will not arise because decisions 

of the Coc..r:.i.ssicn in respect of a claim ur.der the Act are known only to 

those persons directly concerned. However, pl,;olici t-J t.i.rocf;h the news 

media to the effect t~at a particular person tas, or has not, been 

granted con::pensation or reh2.bili tation assista!':ce r::?a::,: result in a 

stranger being c...issatisf:.ec. ~·."i tt. ti:-.e Coomissicn' s c.ecision. ':'he 

expression "any rerson .. ho is dissatisfied" is not generally :'ound in a 

statute conferring a ri6ht to r...ave a decision reconsic.ered or revie~e~. 

It might be considered =ore appropriate in legislation ;rovi:iing a right 

f '1· 1  . t 72 o puo 2c coop~a2n. In the Gnited !\in6do::., the e~ressicn generally 

used to confer stano.ing is "any person aggrievec";3 although this forr:a 

f . h  t  b ·th t ·t· · 74 o eXrress2on as no een rri ou cri icisr::. In New Zealand legis-

laticn, a va:iet:,r of ap;:-oac:.es is c.iscernible. ? or ex amp 1 e , the -:: ar 

Pensions Act 195~;5 in conferring a right of appeal from a decision of 

the 7iar Pensions 3oc.rci, follo.1s the lini tee. Kin::;::.or:r. approach in using the 

v:ords "a: y person aggrieved.". 7:-:e Social Security Act 196.'.;. 76 conf'ers a 

right of revie7; o. "an:r a;:;:licant or bene:'iciar:,' affectec". other 

72. e . g. t:.e Indecent F~~licaticns ~et 1963 or the 3rcadcasting Act 1976, 
althou6h r.eit:;-2r s.;a:.ute ad.o ts tr.is for::. of v·orc.ing. 

73. For a recent c.iSC\.,;SSio~ c~ tr~s e~ressicn, see :.rs2r.~-?cot~all Cl~~ 
Ltd v '2:-=e [15-76] 3 .L.~. 5C8 c:..ffir::::ec. sub. r,c:::. r.TS~:-'.'.?.~ :cc-.:·u::2.1 
Club Lt:. 7 .:::-:-.i-ch [1$76] 3 ·:-. L. ? . 1107; [1977] 2 .::.ll -:.:.::;.. 267. 

74. ~ ~ de S:d.th c:;:. c::.t. n. 6:::) at 36J... ~.,here t :.e coc.ent is also cade 
tt.2t beinb C::.ssat::.s:::.ed is not enou5h tc _eet tr.e re~u.:.~ecent. 

75. S. 85A 76. S.10 
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statutes specify tr..ose ?ersons who r:.a:y exercise ap;:eal rights, 77 but 

r:i.ay end. with a "catch-all" i-rovision such as "anj' Ferson adversely 

affectec.. by tr.e decision 11 ?8 
As tee Act in coni'errin6 a ri ght of review does not follow the core 

restrictive for.:is of ?rnr~ng ad.opted in other legislation, it C!ight be 

argued that any person at all r:i.ay apply for a review of a decision of 

the Cocmission provided only that he is dissat:..sfied with that decision: 

therefore, any cer:.ber of the public at large, or any otter legal person, 

~ay seize upon a decision given in resfect of a particular claim to test 

matters relatir.g to ti1e Cor:r:ission' s ir.ter retc:.tion of the Act or its 

forr:.ulation of policy. 

In support o:' tI'-e vie~ to tr2 contrary, it r:ight be argued trzt a 

more restrictive :nterfretation of section 153(1, is re ~uired and that 

the "any person" r eferred. to in the opening ~vorc.s of the sub-section 

must be the "any ferson" -;,;ncse cover or entitle.:.ent to co::-:;ensation fay-

ments or rehabilitation assista.~ce is in isst.:e. Ecmever, it is subr::itted 

this argur::ent is cefeatec. bj' the v:orc.ing o:' the st.:b-secticn i tseli'. A 

cowparison of the ~orcin6 of paragra?hs (a) a.r..c (c) of section 153(1) 

with the wording of par agrq:h (b) discloses an isportant cif:f'er ence . 

Paragraph (b) coni'ers a rig~t of r eview in res?ect of a decision of 

the Cou:::ission ir:.?osing a lia·oili ty to pay a lev:,-, not on n any 1,erson" 

but, on the person upon whor:: the liability has been ir:posed, that is, 

"the applicant". The ap~licant must be tne person ~ho is re:uired by 

the Co!::Itission to pay trE leV'J. H07lever, paragraFh (a) in conferring 

a right of revie·:: in r3s?ect of a decision of the Coo::tlssicn affecting 

cover refers not to the cover of tl:e a?!'licant , but of "an,:,r ;;er son". 

77. e.g. Cor::i!.erce .' et 1975; ss . Ll+ a.nc 81B 
78. e.g. s.166 o:' t~e ?ra.~s?ort Act 1964. In otter st~tutes, tr.e 

'catch-all' .t=rovisicr: ;·:ill be r:.cre restr::.ct:ec.: e . g . ~ • .t,..O of 
the Afr Services Licensing J..ct 1951; s . 33 cf t r_e :·otor S irits 
Distribution .Act 1~53. See also " . 99 of the Cor:=.erce A.et 1975. 
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Sin:ilarly, paragr-a:rh (c) in conferring a right of review in respect of 

a decision of the Cor:::..mission affecting entitle=ent to cor::.pensation 

payments or rehabilitation assistance refers not to tr2 ap?licant , but 

to "any Fer son" . '.:'h.erefore , tte right to apply for a review in resFect 

of a decision affecting tr.ese n:atters is not restricted to the person 

whose cover , or whose entitlecent to cocpensation pay.::ents or rehabili-

tation assistance , is in issue . 

The rr:ore restrictive inteq:retation re vents a II stranger" from 

s eeking an application for rev:..ew unc.er section 153 of t},2 .Act . However , 

it has the clisadva.r:.tage of Freventing interested persons other than the 

c lair:-.ant , such as t:r_e e=plo:,-er or t:he n:edical practitioner in the 

situations c.iscussec. earlier , f:r-om see:idng a revie·,7 of decisions of 

the Coo:ission Phic~ cay affect thee adversely. That result ~ould 

hardly be desirable . 

Assll£ing the Co:::nission is prepared to accept an application for 

review frcu: a Ferson 7;n_o has no direct interest in the Cor:::n::ission' s 

decision in the sense t~at he rill neither benefit by it or be adverse_y 

affected by it , it c.oes not follo·:, tnc.t should the r::.atter co::e be.fore the 

Appeal J..uthori ty, t}:e Cor:mission rr.ay not d1.allenge the applicant ' s 

standing . ~he decision of t~e Court cf A?peal in ~c-ers v ~-eci~l ~ C7TI 

and Cour.tr-r Flanr..::.!15 ;,::::eal 3oe.rd 79 >7ould suggest that if an applicant 

ru:.s no valid right to seek a review in the first place , the fact tr...at 

the Con=ission has acce~ted t::e a plication for review and heard and 

det ern:inec. it cannot confer standing on tr:e applicant beyonci that 

given by the Act . In the eve~t o.f an ap;eal to the .Appeal Authority , 

it woulc be open to tne Cor;::::ission at the hearing of ti...e appeal to 

dispute the stanc.i:: 5 of ~~-e ~a.rt:-' co::cerned. 

79 . [1973] 1 r; . Z. L.:?. . 529 
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Under the Act, the Cor::nission is given f07.'er to revise its ov;-n 

decisions. Section 151(1D) provides: 

" ••• any decision cade by the Corr:..t::!ission may be revised 
by the Cc3:issicn if it a::;::1-,ears to it -c:-.at the decision 
has been r::ade in error, -::tetr.er by reason of cistake or 
by reason of false or r::isleacing in.for=ation having 
been su~r,lieci or b:; r easor. of f resh eviience or for e...'1.y 
other r eason , a~d the CoCI:1ission cay 1:~areu;on al t er or 
amend any such decision and subs t itute another decision 
therefore." 

The Corr.mission ~ay exercise this power of revi sion whether or not 
80 an application for revie~ is lodged and it ~ay be exercised either 

in favour of, or to t ~.e ciisadve...'1.tage of)a claicant. A revised 

decision has t ::e ser::e s tatus as an initial or Fricary decision given 

by the Cor:;mission and therefore ~ay itself be the subject cf an 

application for . 81 review. 

The COIJ:Itission ~ay no-c exercise its po7;er o-f.' r e vision to SE.ke an 

assessc:ent of lev-J or a variati on in an assess~ent o~ lev-J t~.2.t is 

prohibited by section 83(3) of tr.e Act; to r educe an assesscent of 

entitlecen t to earnings r elated cocfensation =ade under section 114 of 

the Act in r es;,ect of perr:.anent inca~acity f or ~or k ; to r eview an 

assesscent of entitle=er.t to co~;ensation r::.ade under section 120 of the 

Act in res;,ect of such n:atters as loss of acenitie s or ca-acity for 

enjoying life and Fain ar.d oental suffering; or to r evise a decision 

of the Supreme Court or Court of A::;::peal given in r espec t of an appeal 

pursuant to sections 163 ar.d 169 of the Act r es;ectively. 

80. The p cmer of revision ·,;oulc. af~e;U' to be an irr.~ort2.r:t r::."'ans of dealing ·dt:: r evie·,·; r:;p licaticns: c.uring t:,-_., _·ear enJ..:..ng 31 ~.arch 
1977 2, 689 ar,Flicatio,.s for review were received by the Cor::cission, 
1047 v,ere rev:..sec.. (1977 ;.nnual ?..e;,or t) . 

81. Froviso tc s.151 (I~) 
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Secti on 15l.-(2) of' tl-:e .Act provides : 

"on receipt of' ••• (an ap?lication for revie~) the Ca:...:ission 
oay either !".ear t::e a~plice.tion itself' or refer it to a 
Eearing Ci'f::.cer r;ho has been so appointed by it ei t r'.e r 
generally or in rele.tion to a particular ap_;:lication . 11 

Hearing Officers cay be aFpointed ur.cer section 21 of the Act as officers 

or ect'loyees of the Co~ission for the purpose of hearing applications for 

. 82 review. ·;rhere the Cocmission hears an a:r,plication for review, it r:.ay 

either hear t r~ application itself' , or it may delegate the duty to either 

one or b;o of its r:!e::;:bers~3 or to one or rr:ore of' its off'icers or erq,loyee/~ 

Hence applications for r evie\7 czy be 1:earc. by t !".e Coc::ission, by a 

Cor:u:ission Delegate (or Coccission Delegates, er by a Hearing Cf'f'icer. 

A Hearing Officer ~ay be a:r,pointed to hear and decide on applicat ion 

for review, or cerely to hear such an a~~lication and re~ort his finci.ngs 

to t ne CoI!lll:.i ssion , toget~er wi t h his recoC!:.encation~5 In the latter 

case, the Corr.r:!ission is re ~uired to give a decision on the apflication 

for revie·,·1. 

m-iAT Fe:::?.. S 3Y ,..,.._, 
.J... • • -

82. 
84. 
85. 

Section 19(2) of the Act provides : 

"For t :r.e F ~:;, ose o:" Cc.-.YT~·::.ng 01....t t!':e dut::.e s .:;.ni :'ur.c t::. ons 
iIJposed on -::,e Co..::::.ission bJ tr.is .Act, -:;:-.e .:::ow::.iss::.on or 
any n:er:-.ber t ::ereof' or a Heari r:g Officer s::all 1:a ve the 
s ame pa.ver to su:::-.i::on witnesses , adr:in::.ster o&t:'ls , and 
hear evidence as are coni'erred on Cor.z.issions of In~uiry 
by t he CoQ.:.i.ssions of InC:uiry Act 190o , anc the ~revisions 
of that Act exce:-c sections 2 , 10 , 11 , a!:O. 12 shall a::;~ly 
accordingly . 11 

s.154(1) 83. s.29(3) (a) 
S. 29(3) ( c ) 
S.154 (8) . A copy of the P.earing Officer ' s re-ort of his fincin 6s 
and his recor:-..:::.endation cust be sent to ti:e at'plicant . 
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The p~Yers s;ecifically excluded by section 19(2) of the Act are 

the pov:ers of the Governor-General to appoint a person to en~uire into 

certain r:.atters Sfecified in the Ccrr..c::issions of In~uiry Act8 ~ the 

power to refer a :F,Oint of la77 to ti:e Suprec:e Court for decision; 87 and 

the power to era.er t he r;hole or part of tr.e costs of an in -:uiry to be 

paid by a part-y to t1:e inq_ uiry or the i:,erson ,,.·ho has brought about the 
. . 88 :l t -+' , :l 89 inqUJ.T'J ani.;._ o eru orce sucn an ori.;._er . 

Although their application is not e:::Qressly excluced by sectior. 19(2) 

of t he Ac t , there are ot1:er sections of t ~e Co;r.r:;issions of Inquir-J Act 

whi c h are unlikely to have relevance ,•;hen the Cou.:r:ission or a Eearing 

Officer is carrJing out t he duties and functior.s icposed on the Coe-

mi s sion b:1 the . .;,et . T},..ese are t r:e sections setting out t he fO.,..;ers of a 

J udge of the Su~rece Court ~hen t~e ~ecber of a Co::r..ission holcing an 

inquir,J; 90 enpo·sering any t :"'.ree or more Judges of t ::e Su;rece Coi.;_rt 

to make rules prescribing a scale of costs payable in res~ect of an 
inquiry ur.der t he Co~r iss:.ons of Inquiry Act91 anc e~--tend~ng t ee 

app l ication of t ::e Co,i ssio:is of Inc;.uiry . .;,et to certain in-:uiries .. eld 

b C . . 92 y oc:.Elssioners . 

The sections in the Coc:::lissions of In~uiry Act r-hich are of relevance 

are t hose which afford Frotection to fersons exercising the FOr.ers con-

f erred by that Act93 and to \7:i tnesses a.r.d counsel ~L and those v:ru.ch 

c ontain "r::achinery" ; revisions by ,:hi ch evic.ence cay be obtcinec~5 

86 . s . 2(a) - (f) 87 . CoCE.issions of In-:uir:1 l-.ct; s . 10 
88 . Ibid; s . 11 
89 . Ibid; s . 12 . '.:1:.-:e Co.:::..::.issicn ' s _E:c-.e r to a·.-,arc costs :.r: r es::;e ct of an a:fI-licatior: :"er r :wie:·; i s c..is cussed ir. ... "'ra. It :mul e. af.:-ear the Cor:rr:ission t.2.s no _!::O-:;er to a·::2.-r c costs in r es::- ec t of a ::~ar:.ng r.eld prior to issu:.'-~ a det~Y::--.i"2tior. ur.der s . 5(5) enc ( 6) o~ tte ;.et . The Cocoissi cn t .::. k~s t~e view it has no Fc,;er to a:.ard le 5 al c os ts incL:....rred in res.:-ect of lcdging a claic ur.der tr.e Act; ~eview 

decision 75/?.1 :::c6 
90 . Coc:issions of In~uiry Act; s . 13 
91. Ibid; s . 14. In co .cLl.c ting a r e view r.earing , tr.e Coc.r:::.ssion or P.earing Officer is no~ conGuctin6 an inr uiry uncer th~t ~et . 
92 . Ibi::; s . 15 

94 . S . 6 

93 . S. 3 , to be reac in conjunction with 
s .1 6(4) of tte Act . 
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Insofar as these "=acr..i.r.ery" provisions are concerned, of ;::articular 

importance is section 4A ·;:hich provia.es: 

"J.ny perscn interested in tte in'.:,uir:'/ si::c..11, if he 
satisfies t~e Cc::!:..ission that he has a.n interest in 
the ·ir:~uir:,· c:..pcrt f::--o;:: anj' ir.terest in ccr-.:.on ·,7i th 
tte ~~blic, ~e er.titlec. to a;~ear anc be heac at 
tr:e in·=:_uiry as ,..if he had. been cited as a part,:: to 
tr~e in-:_uiry. 119° 

Occasions cay arise on ~hich it will be desirable that the CoL~ission or a 

Hearing Officer should take t~.e initiative an~ give a person the opport-

unity to be joined as a i::art::: to the applicaticn for revie7'. ~or example, 

a decision to th3 effect that a person has not suffered ~ec.ical r::isadvent-

ure97 cay result in t:1e unsuccessful arplicant ::iringing an 2cti on at 

coIIEon law against a r:.:ec.ical ;racti ti or.er or tte pro: rietors of' a hospital. 

A decision to t~e ef~ect tF-at a person is en e.:::;loyee and net a seli'-

er;:ployec. person rlill resw t in the &.Flo::,er of ti1at Ferson oeing liable 

oa to pay to the Ccc::ri.ssion a lev-J in resrect of his earnin0s as an err.ployee~ 

Al though botr.. t~,e cec.ictl }:racti tioner ( or ?:os;i tal Froprietors) and the 

ei:iployer would eventually ha-;e a right to be r:eard bj· tte Ccc;:iission;9 

there are a m.u::oer of advantages to be obta.ir.ed by joining t.::eo as parties 

to the resi:ective af;lications for revie,,, or at least giving ttes ti-.e 

opportunity to ~e so joined. All the relevant evidence may be ~resented 

at the on° hec:ir:c::; ,:it:: tl':.e :psrties ::a.ving tr:e opportunit: to rr:ake 

sub~issions ana call evicence. One hearing cay be sufficient to dete:n::ine 

the matter to the satisfaction of all concerr.ed; if not, the catter will 

reacr: the Appeal Authori t· with all the interested ;::er sons ar.d the 

Cor:::r::ission cor:.:~risin6 t~e rarties. 

95. 

96. 

97. 

98. 

99. 

ss. 4-9: ·,...-r.ere t:.e ,,_;_ tness 
to clair: ::::ecicc::.l .;:ri v:.le0e 
1908: =n .-,e t:-:0 .::-: :=01e::.s 

is a cedical ~ractitioner he ~ ~ be able 
in c:cccrd.anco :::.th s .8(2) :':v:.::.er.~e I.et 
::os:.i -;;c:.J. ( 1913) 32 i,. Z. L. ~ . 632. 

For a consi.:er.::.ticr: of -;;his S'?Ction re::'0r Ir. ?..0 :'r.0 :'0··2._ Cc::-r.' ssicf 
t I ,.. ·ro .  - . .,...,..:: ::»o~ ~t ...... ,., ,.., 'ltP ".:::o-·.: o ..: . 0· ~-:.-!:- ,.. E1~Z::2. -·T-:)C' o r. Ul-_ in..,o c..---.. __ c_ t.:-C •• .:>'t-____ ,_c_s _n .. _ ----~ ·V .,~.i....:,.,o 

J..I1c.. tr.erefcre ":;erscnal injcr:· by accicent" :  s .2(1) (a) (ii) .Accident 
CCI!:pensation ~c.=en~ent ~et 1974 

S . 71 ( 2) (a) 

Tte cedical ~recti~~or.er ;rior to tte issuin0 by the Ccr::.::ission of a 
c.eterLinc.-;;ion as to cover ur.:ier s .5(5) ar.~ (6) of tl-'.e ·.et; t::e e:::rloyer 
r..as a rig},-;; o:' re·,i ~-;: in res· ect of tne Sec:!ission' s c.ecision 2ssessir.g 
levy -s .153(1) (b). 
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J...s to v:.hether a !>=rson j o:.ned as a ;arty to an aFflicc.. tion for 

review should oe entitled to be refresented at tI'..e hearing by cour.sel, 

the decision in In Re The .,o-.-al Cc;:-..::-.ic::sion to l!:~:..:.::..re irr:o &.nc. ~e-:ort 
100 Upon tr:e State Services in ?;e";';' Zee., and would suggest tnis is a 

matter for the Cowr::issior. or Hearing Cfficer . Section 15~(6) of the 

Act conf'ers upon an ai:plicant a right to be represented at a revie·,•; 

hearing. '.There the applicant avails hicself o~ this right , a re ~uest 

by a party joined fursuant to section 4A of tte Cc.:;:cissions of In~uiry 

Act to be represented by counsel is unlikely to be declined, but wrere 

101 the applicant is unrepresented, this will not r:ecessarily be the case . 

":::nglish 12..-:-; recognises t·,•10 Frir:ci~les of natural justice: 
that an adjuu.cater be disinterested and ur_o::..ased (r.eco 
judex i~ causa s~a: a'-i that t~E ~arties be given ace~i.;_ate 
notice 2.nc. Opforti.;_r..i.t:· to be heard (auci altera::-. :r2.rten:) . 11 102 

Insofar as the first asrect of the rule is cor.cerned, if the Cor::.i::iss::..on 

is e~ressly er:: c-;,ered by the .Act to .rr:ake decisior:s in resi=ect of various 

matters arising unc.er ti:e Act , and is th':m er::pc-;-;ered to entertain an 

application for reviev; in res.:-ect of those ciecis::..cr.s with a view to 

deten-.ining 7rnetr.er the~· were correctl~- cade , tl:e degree of in:parti2.li ty 

generally e:iq:ected fro~ ad:::.inistrative tribunals cannot be expected from 

the CoCIL.ission or fron: a Hearing Gfficer in deter=inin6 an a;plicaticn 

for review. P.mwver , this statutory inroad into the maxim ner::o juc.ex 

in causa sua does not r::ean a decision of the Cor::.r:ission or a Eearing 

Officer n:ay never be iillpi.;_gned on the ground of li~elihcod of bias: 

rather it ~eans tr.2.t the dec::..sion cay not be i~~ug.ed cerely ~ecause 

100. [1962] ·-; . z . L3 . 96 
101. [nless, because of tI'-e nattz'e cf the ins uiry (see In re 7~e St 

P.elens Ecs:it.:.l (15l13) 32 r: .Z.L. ?. . 682 _;.er Coo;er J . at 6c 7)it 
rr.ay be argl.:ef. ::..egal ::- e:;: resenta.t::.on r.:ust be allo·.,ec. : .rett v 
Greyhour:i ?2cin5 ~sscc::.e~::.cn ~t i (1 969] 1 3 46 

102. de Sn::ith 01- . cit (n . &3) at 134 
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the deciding body ha s an inte;est in the issue by reason of his 
identification with one of the "parties". 

Insofar as t~e second as~ect of the rule is concerned this is also 
governed by t he Act. In the absence of his agree::-.ent to t he contra.17, 

1 . t t b . 1 d t· ft~ · h · 103 an app ican mus e given seven c ear ays no ice o 1~e review earing. 
The applicant is er.titled to be present at t he hearing, to be heard eit~er 
personally or by his r epr esentative, and to give any r ele vant evidence 
in support of the application for review~ 04 

The duty of disclosure on t he Con:ci.ssior. or a P.ee.ring Officer is 
governed by section 154 (6) of tr..e Act which provides : 

"The Cor:!Ill ission or tr..e ~earing Cfficer, as the case cay be , may receive s~c~ otter relevar.t evider.8e and cake such other en~uiries a s it or he tl-..inks fit, anc. ea:; for -cr..e.t Fur:;:ose appoint a cec.ical co~.=:ittee. ;_1 evicence and ini'or::-ation so received or e.sce!""tc:i.r.ec. ( otherwise than at r1~ hee.rinc::,) shall be disclos ec.. to ever:,.- party to tr.e r eview . 11 C:J 

There appears to be no objection in princ i?le to the use of r eview 
decisions as a cea~s of exr,oun:Eng Cocr::ission -olicy anc exarr.ples of 
decisions being used for this purpose are not difficult to find. 

Revie:w decisions have been t.:Sed t o explain tr.e Comission' s inter-
pretation of section 120 o~ the Act with particular !"e&arc to the 
relevance of t he ~rinciples applied at con:r::on la~ in assessing ger.eral 
damages and the effect of t~e section i n prescribing t~..e ~axicw:: c:eount 
of coopensation tr.z-c u.e.:J be ;aid thereur.c.er~ 06 tte conce?t cf "ceFendency" 
103. S.154(4) 
104. S.154(5). '.:.'°I'-ere is no ~r ovision f or tLe Cocr:::issicn to be re~resented even althou[:-, icportLJ!t -olicy considerations ea:; be in issue . 
105. See .Apr,eal J..uthorit:· ..,ecision no. 16, 1 ~; . z . A. ::t . 166 where ti:e view is ex}ressec. t~at ~ailure to cc=~ly ~ith this sub- section cay not involve a breach o~ r.atural justice. 
106 . "The Salter decision", r evie;,; c.ecision no. 75/?. 1148, AO::, Re,,ort Novecber 1576 , 63 . ~ecision of CoCI!lission Chair=an. 
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insofe.r as it is re~evant f or tte pUTfoses of sections 123 a~c 124 of 
107 the .Act, tne conce_;;t of "::iedical n:isadver.ture" \,;-hich , by virtue of 

section 2(a) (a) (ii) of t~e Accident Comfensation i~.enck:ent Act 1974, 

is incluced wi thin t te e~ression "personal in·ury by accic.ent,"108 

and tr~ effect cf tee partial cefinition of t:t.e ex~ression "personal 

injury by accident" insofar as it is concerned m tr. heart attacks and 

strokes. 109 · 

This question r2.ise s t7io i ssues. The fir s t is whether tr.e Com.l!li ssion, 

o~ its delegate, ~·,hen considering an afplication for r evie .. , cay decide 

th t 1 . t· f . th b · f · d ,. 110 a ap r ica ion or r ev:..ew on e asis o ; r e-conceive po_i cy. The 

second is whe t I'-er t ~e Coc::!ission , who is after all t he 2earing Cfficer's 

en:ployer, cay direct t::at t:ie Hearing Cf'::' icer :nust fai t!'.fully abide by 

Cot:IC1ission p olic.:t on any ~i ven r:atter, or T?:heti:er a Eearing Cfficer mus t 

deterci.ne an aF?lication :'or review as he thi:Gks fit fre~ frow the 

constraint of folicy c..irec~·ves froc tne Co~..:::ission. 

The extent to ~hich tt.e Cor::mission may deter:!"ir.e applications for 

review on t he basis of rt:.J.es or f r ir.cifles of FOlicy cay be stated as 

follows: 

"A public boc:y er.do-.·:ed 7-'i th a sta tutcr:· ciscret:: on ec.y 
legit ic::.-:e~:/ c.C..o;t :er:e!'c:.: r·..::~s oi'"' ;~:..!:c~ple c_ ;o::.~.:,-
to guide i~self as tot~~ ~ar-~er of exercisin6 i~s C7in 
discretion i~ inci.~~ual c~ses , provi::.in 6 that s~ch 
rules or f rinci les are legally r elevant to tI'-e exercise 

107. :rlevie·N cecision no. 7lr/?..C':-267 , .:..CC Re::or-: Janu.rr::,· 1976,17. Decision of' ::'ull 00:::I:ission . 
108. Revie.v dec..:.sion no . 7L./7..CC4-C8 , ;c::; R.e-:.crt Janu:.r:· 1976, 19 . Dec ision cf' Co:..:::.issicr. r.c.ircar. ; .i.evie~. c.ecisio1: no . 7J..../?..CCJ....32 ACC Re;crt : _2.rc~ 1976 24 - ::ec::.sion o::' Cc=...-::ission Cr.air=an, 

upheld by .... ~feal )..ut::orH:,· ir. ::ecisio. no . 9 . 
109. Review c.e c isio:1 nc . 75/J.CSi...8 , ;,cc ?..e-crt jdy 1977 32 . Decision of full Ccr=.ission , u~held by ~~;eal A~ti:ority in ~ecisicn no. 54. 
110. For exa.::::;::2-es o::' e~ressior:s of Corr.:ission ;olic:·, refer Ch . 7 of the 1'.e<ilcc:.l :iano.book as to ,;ne:1 the cost of .rri \·~te r:cs::,i tal treat-Lent will ce ::::et un::er .3111 of t :.e J,ct ; and ; -edical :~':?·,o;-sletter ::o . 1 as t o t:--_e -cests re,..t.:ircc to be r:et be.:'cre a a..:_ sease ·;,--i_ l_ be c:.cce L ted as beir.g "c.ue to t;.e nc. tu:-e cf" a persor: ' s er:::;:, o::,-:..er.t ;"er tne · pur~oses cI' s . 67 o: t:.e i,ct . 
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o:' . '~ !:: _ C ""r, 1. ri , " :1 t ·, . ··1 ·t,'.., ,., :1-b i1, r "fi /'., : t~ on 
.:.1 c: nc:; .:.r· · L· ..r_ o::- c.::.~ r1.c1.ous . :~e v,, r~1 •el l',ss it 1..ust 
not dis a ble itself fro;: exnrcising a t,;cnuine discr<>tion 
in a articul<"-r c.::.se ciir 0 ctly involvi.ng i11dividual inter-
ests ; h e nce it 1.ust be re1,,ared to consider nakint; an 
exce1- tion to the i;eneral rule if the circur stances of the 
case w2rrant s_ ecial tre::.tr:.ent . 11 111 

The extent to Y:hich a riearing Officer is subject to the direction 

of the Cornr.Jission \1hen deterr ining a lications for r~vie\'l is Jess cle&.r . 

C. t. tl . t th d . . . R St C t · 11 2 H i ing as au 1or1. y e ec1 siQn in v e 1 ne.v orpora , on , alsbury 

st ...... tes the general rule as follows : 

" a body entrusted i':i th a statutory discretion must 
address itself inde endently to the n:a tter for con-
sideration . It cannot lawfully accept instructions 
from , or nechanically adoi,t the view of , another 
body as to the ID c'.l l1nPr Of rxercising its discretj On 
in a i,articular case ••• " 13 

The general rule , ha,:ever , is subject to tvrn exce1 tions . The first 

is ,.,here another body is ex1.ressly err.po.·:ered to lay 'own c e neral policy 

and give guidance to the deciding body (or officer) in c arry ing out its 

d t . 114 u ies . The second is ·,:here the deciding body or officer is "a 

subordinate eler;.ent in an a d1. inistrati ve hierarchy \':i thin r:hi ch instruct-

ions from above r.ay 1ro1,erly be given on th~ que stion .s t issue 11 ;
15 

It is sugcested t lia t it c a nnot be said that either of these two 

exce1tions clearly a~ylies to a rearing Officer ap ointed to conduct a 

hearing in res1 ect of an application for review. There is no :>xpress 

provision in the Act authorising the Corr~ission to give directions to a 

Hearing Officer as to those f orr..ulations of policy to v:hich he must give 

effect in reaching a decision in res;,ect of an application for rPview . 

The Hearing Officer is the r e rson v1ho is s1,ecifically renuired to give 

a decision and ~here a discretion is vested in a naffied officer , 

111 . 1 Halsburys La\'ls (4 .:Sd) 35 

113 . 1 lialsbury ' s kr,s (I.- ":: ) 33 

112 . [1902] 1 K. B. 317 

114 . SchJ;i.idt v Secretar of State 
for Eo .. e J.i'fai.rs 1969 2 Ch . 149 

115 . Su~r&. , n . 113 , s,.,e also R v ;~derson ~ ie.rtP Ipec- .J,.ir Fty Li~ited 
( 1 96 5 ) 11 3 C • C • :' • 1 77 

:s: 
"' 
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the Fresu=ption is t ha t he is to act accorc.ing to his ~ersonal jucger::ent: 16 

Furt:-,err::ore, if a r.earir.g C:"ficer were to be re garc..ed r::erely as part of 
the ac,:;:::..nistrative hiererchy, there would see~ to be little roint in 

~e.king decisions of t ::e Cor:ci.ssion subject to an aFplicaticr. for revie,,: 

it could be ex~ected the.tan initial decision of t~e Cor~issicn cade on 

the basis of Coc..ci.ssion policy -;:-ould c.erely :::>e con.:'irr::ed after a revie·.v 
hearing }-_ad been conducted nob:i thsta:icing t::e c.eri ts of t::e case. 

Having regarc to tne fact t::.at a Eearing Cfficer is an e1r.ploj·ee of 

the Co!D:lission, ::..t ~ould be unree.listic to ex;ect that t::.e Cor:::mission 
would exert no ir,.flLlence at all over a Eearing Cf'fi cer insofc..r as 

adherence to Cor:::-.ission ;olicy is concerned. ~o~ever, t~e ~earing C~ficer 
who disagrees v~it:: a catter of _i:olicy :'orr:ulated by t::e Corwission ~ay 

avoid giving effect to tr.2.t FOlicy by c..eclining to give a decision in 
respect of an ap::;licat::..on :'or review, forwarding tc t::e Co.:::r:ission and 

d t . 117 recor;:.::en a ion. 

It is submittei that , in genere.l tern::s, fer a cecision given in 

respect of an a~;licati on for review tc be beyond refroach, it ~ust be 

apparent that a pro~erly conc..ucted hearing has been held , and that the 
mind of tr.e Cor::r::ission er ~ea!'i!lg Cf:'icer •;:as not so foreclosed t n~t 

genuine consideration ·,:as not given to tr.e grounds advanced by the 

t t " t· 1 . t. f . 118 applican in SUFfOr 01 ::e ap ica ion or rey:::.ew. If' the C or::::.i s si on 

116. Anderson's Case; Ibid 
117. S.15L(8) (b) 
118. !"rar.u::lin v: ::..r.::.st,r c:' 'i'o7m and Countr:-. L:~.n..'llr.; [ 1'9L8] ; .• C. 87 
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or Eearing C~ficer is vested ~~th a discretio~, ;ur;orting t o ~eter::-:ine 

the catter by reference to a pre-dete!'tined ;olicy v:i thout co r.sider i ng 

t he r:.erits of tr.e a:p?licc.tion for review·, or in the case of a Eearing 

Officer deter;::ining t1:e r:atter by acting W1c.er tLe di ctation of the 

Cac:r.issi on , v.~11 &ount to a wrongful refusal to exercise tt.at c.is cretion. 

It r;::ay be that the ~~eal Authority ha s b een a little O?ti~istic in 

stating: 

"It is true ••• tr..at all ~earing Officers are salaried 
officers in t:-:e e::?lo:,'=ent o:' the Cc::.=.ission and t!'.at 
on occasior.s t ~eir decision ·r:.ay be car.trolled to soce 
extent b:; a::=i:nistr.'.=.ti ve rclin;s. ::c-·:ever, t::e:,r are 
senior offiseY-s a~::: of cou:-se their ;ri:::ary c.uty ,;::en 
appoint ed w:c.er s.154 is t o a· inis~er t~e statute . 
Their cecisions are sub~ect to scrutin:: and e.F;eal up 
to Cou:-t of ;~~eal level an~ accorc.i~gly there is 
little ch.::.nce of bureaucratic a:ir::inistY-.'.!ticn . 11 11 9 

Section 154(14) of t he Act ;rovices as fcllo~s : 

"~.nere o.n ap ~-:~,;"'c.-; on :'o~ Y- e V:.ew a decision is g:. ven 
in favo ur o:~ ~ :-.3 e.?plica.nt , OY' ·:::-.ere tr.e Cocr:1ission 
consideY-s t .1.-':! a~plic2..nt r..as ac~eci reasc::a':Jly in aF;2.fin6 for a r xxiew , t:-.e Co;:::;::issicn ;::ay allo-s hie reasor.able 
costs. 111 .cO 

?1UI!ierous tiscellaneous eXEenses cay be incUITed by an ap~licant i n 

attending a revie·:; hearing . Toe applicant or his ,•,i tnesses -::..ay incur 

expenses in travelling to and fror;:: the hearing or lose wages a s the 

result of' attenc.in5 t1:e hearing . A ::-.eciical practi tier.er or accow:tant 

may charge t he apflicant a fee in r es;ect of his attendance a t a hearing 

or for t ~e prefaration o:' DTitten evidence to be pr esent ed a t the 

hearing . Tr.e 1afier.t of set er.er.ses under section 154(1 4) oft. e Act 

seldon raises any difficul-:ies . 

119. Decision :;o . 48 
120 . Tr.e sub-section ~ :.r: 0 s no r 0 f'eY-ence to a ::eari .g Cfficer , al though 

in practice it is t::e :~earing C-::~:'icer ,.-:-.c r:-.ai-:es tLe ac:arc. of' costs . 
It is to "t l:e cle.i:_c.I;t to ~';hoe the a~1e..rC.. is ceCe . 
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EoT.ever , so~e difficulties have arisen in relation to the inter-

pretat ion of section 154 (14) of the Act c oncerning the raj-:::ent of legal 
cost s i ncurred in res~ec t of the heari ng of an a;plicatior: for r ~view . 
The Co::=2is s icn has inter;reted the sub- section as aut horising it to 

make a contribution to,,ards the cos t s incurred in engaginb legal r e; r es-
entaticn a t t he hearing of an application for r eview 121 wher e ti'.e 

appl ication fe r revien is st.:ccessful , or where tr:e Coc.cission consic.ers 
t he app l i cant hes a c ted reasona·oly in applying fer a r evie.,, . µ .. ov:e ver , 
various c ontentions I'.ave been put forward as to the basis upon which 

an asses~ent o:' t ne quantu::. of an a·,'iard should. be cade including a n 

awar d of cos t s on a solicitor and client basis , a party ar.d ?arty basis , 
a legal aid basis or accorc.i~g tot~ court scales in civil ~roceec.in;s! 22 

S t ,l • • .&> t· ~ 1 A ... h . .. 1 23 1 · ~ t ' · .. o~e r e c en ~ecisior.s o~ ~e n;fea uw onvy c 2.rl:y I'.e in~er-
p r e t atior. of the subsection anc.. substa.I!ti2.lly give api:roval to the affroac:"! 
a dof t ec. by the Cocr:ission . The first point trzt ecerges froc these 

de c isions is thc:.t the revie;1 ;:rocec..ure involves an investi 6 ator:,· ;recess 
r a t her than an ac..versar:: Frocess and therefore ti:e sub - section c.oes not 

a ut hor ise tte Co=-zission to deten::ine reasonable costs by reference to 
scales of costs utilised in adversarj· frocedures : 

"on the contre.r2r , I :;'=l:.eve -:::2.-: :arli =e:r.t }'-:-s celi:::er2.tel:' phrased t :-.e subsec"t:.cr: in sue:. a 7;aJ t:ha t; tne uo:::=.ission cay app l y its c-.-m standcrc..s of reasor.ablen"'SS . ~l:e subsection i s air.;;eci at allo·,•iing for a flexible al"':-roac 1• • I think that Farlia..cent has recot;P.ised t i:a t t .r.e re will ir.e·n. -:ably be a variety o:' si tt.:.'.l°':ior:s a.nd vc:.r~·ing circcst:::.r.ce s 7·hich would h ave a beerir.g or: an a_~ .. licatic:: forraaso::a":)le costs . 

121. The sub- section · . ..-oulc. also c:.I,;ear to authorise tr.e Cor::.8ission to rr:ake an ar:ard o::· legal costs in res.t-ect -f an a:-~lication f or r evie-;: ·;.:.ere nc h<;a..rir.e; is held , e . ; . beceuse -:::° Coc-r.issior.. r e vises its dec:.sior- ~urs~a.t to s . 151 (1D1 of tr~ Act in favour of the a~~lic~nt . 
122. e . g . see J.r- eal ii.uthority :ecision no . 59 where t}-.ese ossibil-i t:ies v:ere canvassed . 
123 . :Cecision nos . 59 (and. I.er:..crandt.w referred. to therein) 60 and 61 
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"The Hearing Officer can only deal with such aprlications 
a s tl:ey arise and deci 'e tl: 0 r:1 in a 1 racti cal ,·:;:,.y a nd 

'rd ·; 1 a-1- ..., t,: ·n::: ,r"' y,- ~cn.,'.Jln r fls ·u ti,-, cirCl!:TI-
slc.i,ces , wfettc!'ed by t:.e l"','i :::oc"et~: sc.:. es bt;-: ~u.i.C::.ed 
rather by t r,e gPneral hiloso1.l y of tLe !.ccicent Cor..1 en -
sation hct r·hich is to cushion tLe loss sui'fercd by an 124 accident victim ratLer tLan to give him full r estitution . 11 

The second point of' ic:portance to ererge fro;;, the decisions , which is 

also illustrated by the above quotation , is that r,hether en award of costs 

is oade , and if so the quantwr: of the award , is a rratter for the discretion 

of the Coomission or Hearing Officer . ','/hat constitutes "reasonable costs " 

will be a matter to be dete1,ined having regard to the f ac ts of each case . 

The general principle is that "reasonable costs are such costs as a 

reasonable man would regard as a fair contribution tosards the ex1 enses 

125 and disburser:,ents of an ap ellant ." 

1.:or e specifically, where an application for reviev, is successful , an 

applicant is generally entitled to an ar:ard of reasonable costs . HowevF>r , 

there may be circur:stances ·,·:hich v:ould justify the Corr~r.ission or a HP.aring 

Officer in declininc; to award costs , or making a Jesser avmrd than would 

generally be expected . The solicitor may be of little assistance at the 

hearing of the application for review , or tl e a 1ilicati on r.w.y have 

succeeded because evidence ,,-;as roduced whi eh had ah:ays been available 

and , if' produced earlier to the Con~ission , would have allowed the 

Commission ' s decision to be revised pursuant to section 151(1D) of the 

Ac t in favour of the applicant . ·,There there are no such circu:.,stances 

present , regard must be had to a solicitors "material valuP in resenting 

new material , marshalling th:) facts , or illurinating the la\'.' . 11126 

124 . Decision no . 59 
125 . Ibid 

126 . Ibid 
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Relevant cor.siderations in deter::-ining reasor.able costs will include 

the corr:plexity of the :::.atter in issue, the ceount of cor:::pensation in 
· 127 ' tl.. 1 • 11 d t· . d f t' 1· . t issue, enc 1~e sr.i an ice re~u.ire o ~e so ici or. 

In essence, a Ferson ~ho engages legal re;resentation in r esrect 

of a revie~ a?plication cay generally e:,q.ect to receive a contribution 
towards the cost thereb:,,· incurred 7;r:ere the a:;:Flication for review is 
successful. ".'here t:h.e a?_i:ilication for revi e-;-, does not succeed, whether 

an award of costs is r::ade will defend upon tte Corr:.:nission or Eearing 

Officer forrr:ir.g tr..e vie-;,r that t:C:e applicant hc.s acted reasonably in 

applying for a review of t:he Con:r.ission' s decision and that in the 

circu.sstances a.11 a;;ard should be cade. 

Awards of cos~s ~ace ;ursuant to section 15~ (14) oft~~ Act 

generally VE.r'J between ~·15 - ~100 . The .Afpe2.l Authority ,;,:oulc. apfear 

to envisage a slightly i::ore generot.:s renge of , 20 - ~150 "with :provision 
to allc-;v moreor less in exceFtional circur.s te..nces but reser.,-ing alwa;:rs 
to the Hearing Cfficer h~s discretion to ~a,j.:e the final dec~sicn". 128 

The Coomission , or a Eearing Cfficer , is required by the ~et to give 

reasons for his c.ecision "here the c.ecision ~s one aeainst .. .-hi.eh the 
12c applicant caj· af:;eal. ,/ '.i.'his n;ay be the r·rst occasion on :.hich the 

applicant is ac.vised of the ~ounds on ~hich the Cor:::mission has reached 
its decisior. for, as has been note~, in g~~r.& its initial decision no 
obligation is i.::.-osed o:, t::e Crn:;rission b./ tr.e Act to give reasons for 

that decision . 

127. cuaere ...-:::at:: 0 r t:-..::..s is in fact a relevw.t consic eraticn v:here the i ssi..:.e involve:: is one of 1-rincii-le . 
128 . 

129. 

supra n. 124 
As to whet constitutes reasor.s fc,r a decision , see Cl=.ri: v ·;;el1in,...to.:: =-:e!::. .-:::::e::l 3c -" "' c [1 975] 2 :; . : .L. ~. 24 
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P.o-r.ever, tne ;_?....,eal Authority r.2.s rejectec. t:.e sub=:ission that 

where tne a,:,ard of costs !:::a.de i s  a contribution to.·;ards ccsts rat::er 

than a full in::e::::ni t··, there is an obligation en tr.e Co::-..cission or e. 

Hearing Cfficer to give reasons f or his aware.: 

H(T: 

"As regarcs t~e ce:-its cf the case befo:-e hi~ t~e ~earing 
Officer of cctz"se gave ac.-:?-:_uate ree.sons ::."'c:-his finding. 
As regc:.ris costs he si....~ly hac. to cecide: 

(a) whetl:er to a~e:d costs at all, anc i:' so 
(b) q_uanti.:=. 

He decided (a) in c_a~.ant's fe.vocr say·r.; the.t ••• 
(counsel ::-.:1c:.e cogent si..;.v=issions 2.nc. I c:o not tr.iru: 
that .oore i.s re-uire::. Eac. he refused ccs-:s :i 7:ould 
ex-:.ect c.etai2.ed ·reasons to be given. n13C 

, ..... , ,. . 

Al though tt.e Public e.nc. J.cr:inist:-ati ve La·,-: .:tef'or::: Co-;.i ttee in 

f 1 ... . . I' •• , 1 · . 1 t . . . t t. ... · b  l 1 31 orr:.u a~ing a ser~es c_ rw..es ~~ icaa_e o a-::..=~~~s _a ~ve ~ri una s 

no doubt envisa;~c. an inc.eper.c.ent tribunal gene:-all;:/ ~ealin5 71i th a 

"two _Fa:-t:;" si tt.:.a tion, it is interestir..g to cor.::-are tl:e !=rocedure 

provided by the Act in re~ation t o tl:e r.earin0 c~ ar~lications for 

revie·..v Tii th those rules. 

As has been observed t:.e :.et, either direct_y or by r eference to 

the Coc.c:.issior:s of In-:uiry J.ct 1908, ::::akes S!=ec::.fic ;revision in res:;:.ect 

of such c:.atters as the giving o:' nO'tice of the hearing, rerresentation 

at the hearing, the calling c:' evidence, irmunities, t~e re-uire~ent cf 

an oral hearing in t::e absence o: agree::::er.t to t:.e contrar-J, the 
oblige.t::.cn of tl:e decider to .::?ar tLe evic.ence t.:.12ess t!'"'.e Eearing 

Of'ficer is c-.ere~:,; a!=:;:;oir.tec. to (or exercises tl:e OFtion to) tear and 

repo!"'t, of reaso:-:s ~er a dec:.sion u.d. e·;;u-:5..::..r.c; of ccsts. 

130 . _.ecision no. 60 

1 31 • Su ... Jra n. 52 
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In aJdi ti n , t} c :.et 11·ovic1C?s tl.° Co:.:.IT.ission or a J: c..r~ ng Cfficer is 

,.., 132 

'i'here is no rovision ".:i:at the 1earini; of an ali lict1tior. for r cviev: 

should be Leld in fUDlic , nor ,·:ould .:?.ny such rovisi on be exl ec t e d 

having regard t o the in.for~al nature of the in_uiry \'.'hich r.,ay often 

involve inti1:.ate ersonal or fillancia l r.atters . .t.lthouch th~re is no 

s_1;ecific provision al l_o·.·;in6 for a r ''lee.ring , tLe Cor,unission or a 

Eearing Officer is not roLib.:.tcd frpri conducting are- haring . ':/here 

it becor::es clear th.::.t an injustice has been cau..,ed to an unsucces ful 

r evien app l ic-nt , the Co;il-nission 7ay revise its decision , or Hat of 

the Hearing Officer, ursuant to s~c ti on 151 (1D) of the Ac t . 133 There 

is also an absence of c:ny l rovision \·;hereby t he Cor'.11· ssion or a Hearing 

Officer r;iay s t ate a C:.S·3 for the o in ion of the Sup' me Court on 

ques tions of law . 

Although t he conducting of a hearing in res~ect of an ap li cation 

for review u ay n ot ha ve been the type of ,roceeding nvi accd by the 

Fublic and Adrninistrat.:. ve J...a,,: R.efor!:'l Car 1r.i ttee in forir:ulating a set cf 

rules in relation to the 1 roccdures of r,cJ.r inistrati ve tribunals , tLcre 

is a substantial degree of co1..plia.nce by the lict v:ith U ose ru "'S , I t 

is suggested this t.ay be ex lained by t he ack of 1rocedt~al requireL~nts 

the Corr@ission is required to observe in the exercise of its initial 

decision making owers , 

132 . s , 154(7) 

133 . There a 1,ears t o be an inconsistency bet\'.'een s , 151 (1 D) of the 
Act (fro . which a decision given in rns~ect of an ar1licetion 
f or r eview is not exe:.I t) nd s . 154 (1D) of the Act which 
requires tJ·,e Cor..1:.lssion to t:;ive effect to a Eearint:; Officer ' s 
decision . 
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PA.-qT III 

Section 155 (1) of the Act establis~es the A~~eal Authority. The 

Appeal Authority is a judicial authonty which deten::ines a;;eals 

against: 

"(a) Any decision of the Cocr:::ission er a Hearing 
Officer on an a_ Flicati on for revi13·11 under 
secti on 153 of this Act : 

(b) Any r ev.:::caticn oy t he Cocn:ission of' t~.e ap oint-
oent of an agent : 

(c) Any c.ecision cf t::e Cor::.ission under subsection 14l,. 
(5) or st.:.bs13cticn (6) of S'3ction 5 o:n tl-...::.s ..:.et ." .J 

Of princi~al ?ract:.cal i=~ortance are a;~eals froc decisions given 

by t t.e Cor:!:.Cissio!'l or a .Ee2.ring Cfficer on ap:r:licaticr:s for revie·.,, in 

resfect of decisions of ti:e Co:::::issicn affectir.g cov13r ur.der the Act 

or entitle~ent to r eha~i2.it~tio!'l assi:ta.ce er co=~ensaticn ~&y-.0 nts . 

Of' t :r:e 66 c.ecisions given by tte Ap:r:eal Authority u;. to S .Se;:te=ber 

1977;,6h de cisions \';ere c or:cerr.ed ·.,i th thPse r:-2.tters , 2 ·::ere concerned 

wi tn t::e liaoi2.i tJ· o:~ t::e a ;.ellar:t to ;.ay 2.ev-J or t..-.e ru:::ou.r.t of levJ 

payable, ~·:hile t·.ere ·;;ere no c.ecisicns giver: in r "'s,:--ect of ei ter a 

decision b~r t::e Co .. .=:.ss:.o!'l I' " VO.:iq; v::e ap,;::c..:.~-:::-. cr:t of ~'1 2.;:;er:t or a 

deter-....i~ation cace by t::e Coo:.ission Fursuant to section 5(5) or (6) 
of' t i:e Act. 

The Appeal .Authority 1-.e.s ruled t!".at its jurisdiction t o .. 0 ar and 

deter--.ine apJ.eals a 6.3.in:,t ceci sior:s bi ven b,:,- tr:e Co::::r,ission er Eear:ng 

Oi'f'ic ers on ap:-lic"tions for review exten::s to c.ecisions :::.e.~:ing a~...ards 

of costs urst.:.a!'lt to section 154 (14) of ti.e .!.et , ar.d is not licited to 

th t + r- • - lt . t· . th C . . ·· · Cf" · 1 35 ose ee vers c. suo:t2':ce cea ~~ n oy e o:::::-.~ssion or ~e~ing icer . 

134. S .1 62 
135. i.e. these r:-c:.tters s_ ecified in s .1 53 (1 Xa) - (c):3ee: e=orandlll!l r e f'err ed to in ~ecision r.o . 59 

:c 
"' 
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The Ac t does not Sf eci:'y ·,,;ho oa.:,· appeal to the .A.f:;eal .Authority, 1 36 

but t:1.e Ap;eal Authority being a judicial authority , it 'I.ay :,e assur:i.ed 

the principles of loc~s st2I'.ci =ust be more strictly observed than in 

the case of an application fer review . It is suggested that only a 

party to a review hearing , i';r..ether that _partiJ be the applicant or a 

party who is joined in the application for revien , oa::,r ap;ec:.l against 

a decision of tte Cor:..:.ission or a Eearing Ci'ficer . ·:,ner e the decision 

i s one revoking the apfoint:::ent of an agent , it v;ould aPfeer only the 

t t h · tt t · ~ th C · · ' ~ · · t b · 137 agen , o w orr. TrrJ. en no ice OJ. e rn::filJ.ssion s \...eci sion r::us e given 

hq.s a right of af;:eal. ··,nere tl:e decision is one as to the existence of 

c over under the Act cade rurs~ant to section 5(5) or (6) , the class of 

persons who will have stanc.in 5 to apFeal against tr.e Corr..r:::issicn ' s 

det ertination rill ·:)e ,.'ic.er . ~,nere the deter.::ination is c.ec.e r:ursuant 

to s e c tion 5(5) of the Act , notice oi' the decision rr.~st be given to each 

of t he parties to the :;rcceed.ings in wl:ich the ~ue stion as to the 

existence of cover a!'Ose , 2.nd also to the Ferson in relatio:i to ·,:ho:i:: the 

t th ,. 138 question arose if he is no a ;arty to ose -roceeaings . "'.',bere 

t he deterr:ination is ...a.de ~ursuant to section 5(6) of the Act, notice 

of the decision cust be given to the person on ~hose ~plicction the 

de c ision has been ~ade , and if thet Ferson is not the ~erson in relation 

to whow the ~uestic" erase, notice cust also b~ given to t~~t latter 

per son . It is subrr.i tteci any of these fer sons v;·ould he. ve su::'ficient 

s tanc.ing to appeal to t~e .Appeal Authority against the Cor:::nission ' s 

finding on the ~uesticI'- cf the existence of cover unc.er tr.e Act . 

136 . '.:uaere w11e-.;:-.er tbe Cco::iss.:..cn has a rig~t of a-:-eal - refer 
D. J . Cocr:.::.ne suFra n . 43 a~ 69 - 71 . 

137 . S. 151 (13) 
138 . i;otice of tr.e c.ecision cust also ·:::ie gi vPn to t::P Reg:.strar of 

the Court referri:- 6 tte ~uestion to tl:~ Cc::x.ission: s . ~51(1C) 

:c 
"' 
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A notice of a feal is required to be in tne forr: Frescribed
139 

and 

must state "ri th 1,articule.ri t:-l" the grounds of aF:;:.eal and the nature of 

the relief sought!
40 

J,. CO?Y of the notice of aF eal r::ust be sent to tl:e 

()'.)mci. s si on • 

The Act sets out ti:e ~aterial ~hicn the Coewission r:.ust rlace before 

the ApFeal Authority u;on receiving a COFY of tr.e notice of appeal. 

material consists of: 

"(a ) 

(b) 

Any applicatio~, docun:ent s , v1ri tten sub:::issions, 
statecer.ts, re?orts and ot:-er papers lodged Gith, 
received by, or ;repared for, tr.e Coc.r:ission or 
the Eecrir.5 Cfficer and re_atin0 ~~~ decision 
or revocation a;;ealed against; 
A COFY of a...'1y notes r::ade by or by c.:5..:rect::..on of the 
Cor:::r:ission of t:.e evic.ence g::.. ven at the h::?aring (if 
any) before t::e Cor:::r:issior. er the ~earir.6 Cf:icer; 
Any eYllibits ir. fr.e cust:JC.,i' et t1:e Co:7.ission; ~nd 

1
1..
1 A co--;,y of tr.e decision or revcca ti on a::;.;.Paled a6ainst. " 

I n practice, revie·,,, hearings are recorded on tape a.r.d a transcript oi' 

the ~roceedings is trar.scribed and p~aced before t:-.e ApFeal Authority. 

The Commission r:.ay also furnish a report, ar.:: r:-.ust fu..rnish a report 

1. f ' t ' b t' ' 1 A t'" . t 142 ...,, t  t · · ' ~ directec o c..o so y r.e npfea u i.or1 y . -~a re~or s r3~uirea ~o 

set out the consic.eratior.s to y:hich regcrc. was had in reaching the 

de cision subject to appeal, and n.ay include: 

" ••• any r:aterial ir.::ic.::.ting tr.e e:'fect tr.:.t ti.e iec.:.sion or 
revocation ci;::t :-.::. ·:e c.:: :.:.e 5e:c.erc.l a ·-.::.:-.::..s-cr:::. wic:1 o: this 
Act, and any otn.er ~atters relev~nt to t::e decision or 
revocation or to t::e general a&ir.istrct::..c:1 of t~is Act to 
which it 1.-ishes to era·., the attention of ti:e l-.uthori t.:,·. 11143 

139.  S.163(11• ::o for::-. has been prescribed, ':::>_;t see :.Cv ~e~crt 
1iover;:ber 1376 at .52 for a st.:~1;,ested for= o:' nc-.:.ice. 

140. S.163(2) 

142. S.163(5). 
re~uire a 

143. S.163(5) 

141. S.163(4) 
--;"here a re~ort is locged, the ~~;eal ~uthority rr.ay 
further re~ort: s .163(6) 

:c 

"' 
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The Appeal Authori t:,, is re~uired to have r egarc. to such a re?ort 

"and to any matters referred to therein and to eny evic.ence tendered 

thereon", even although such r:-.2.tters v;oulc. not otr.erwise constitute 
.:i-· ·b1 . - 144 au.,._1ss1 e eviaence. 3ach party to the appeal is entitled to 

receive a copy of the Cor:-Eission's report, and to be heard and to 

tender evidence en c.ny catter referred to in tre report. 

In tr.is rrar.ner, t~e CoEID..ission is able to pl~ce before the Apfeal 

.luthori ty in:forrr:ation -;-;hich fi'..ay explain Tihy , as a rr:atter of policy, the 
Cor:ci.ssion is inter~reting the Act in a Farticular way or has mac.ea 
particular de cisi cn . 

The procedure t[:e .Act re~uires to be follo,;ed in res1 ect of the 

hearing of a feals to t::e Ar~eal Authority ger.erally con.:'orcs with the 
rules forrr:ulatec. ~y the Fublic and Ac.cinistrative I.a7. ~eforill Corr:mittee 
· ·t · th t 145 in 1 s six repcr . The appellant anc. tr.e Corr=ission rr:ust receive 
10 1 d t . f .._ . h · 1J...6 m• · t t· 1 · c ear ays no ice o une 1ear1ng • ~ne far~ies o he aF~ea , in 
which the Comr::issi on assll!::es an adversary role, are entitled to be 

147 represented . t;'nle ss t:_e ;..:r,p eal Authori t:: orders otte:r..:ise , si t'tings 
of' tte A:aeal li.uthcri ty are i':elc. in ruclic . 148 The sar::-.e pm:crs unc.er 
the Cor::.missions of In~uir:,• Act 1908 as are conferred upon the Co!'.!:..Cission 
er a nearing Off::..:::er b~, t:-.e /et a:e cor,.:'errec. t.::;:or: t :-_e .!.._,~eal !,u.thcri t~,149 

which may therefore re~uire :r,ersons to give evidence or frocuce docucents. 
The Appeal Authority, ~itr:esses and counsel also receive the frotection 
af'forded by that Act. The J.?peal Authority is not boun:: Dj' the rules of 
evidence which a:r,?lY to t::e courts, but has a •uic.e c.iscretior:ary pooer 
as to t he kind of evic.er:ce it will r eceive if it is of t}'-.e or,inion that 
such evidence wi~~ ~ssist in dee.ling .,ith the =att~r before it. 150 

144. s.164(4) 145. Suz-ra n.52 
146. S.163(8) 147. S.163(9) 
148. s.165(1) 149 • s.164(6) 
150. • 164(5) 

:c 
"' 
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The Act clearly envisages that an a ~eal shoulc be conjucted by way of 

an oral hearing, althou6i a hearing rr.ay be conc.ucted "on t::e papers" 

if tl:e Farties re ~uest or consent to such a hearing . 151 J..n aF;: eal 

may be disposed. of ~ithout follo, ~ng t r.e AFi:eal Aut~ority 's regular 

irocedure should the Farties agree . 152 The J..ffea l J..uthori ty r:.ay cake 

an a......-ard of c osts in fe.vot.:r of an a,;:1-ellant -;,·:-.ere an a.:-real is allc-,:ed 

l.. n v,hole or 1.· n r. ~,...t, 153 b t ot · c t · t 11 t ~ c..- u cay n aware. c s s age.i ns an ap.:-e an 

"unless in tr:e opini o .. of t he Authority tte a;~eel was frivolous , 

vexatious or one thet oubr.t not to have been orcught". 154 

The Appeal Autl-iori ty r::.ey deten:;:.ine its o~rn f r ocec.ure 155 but has 

not yet adoptec. e set of rl.1...!..es. ~he J..~peel J..uthorit:,· is not re-uired 

by t he Act to 6i ve r easo~s for its decisions , nor to advise of the 

fact th2.t its ::ecision ::.e:,· be tr:e st.:b,:ect of' an ap::,eai. 156 .:..1 though 

t he Ar,.r:eal .!.uthori t:· ::as no stetutcr:· po':1er to gran t :?. r e - l:earing, it 

would appear t r:e Cor:::::issio:l has ;o·; er under sectio!"l 151 (1 -\ &' t ' _,I) 0.L ['£! .!.et 

to r evise t}:e c.ecision ·:::-.ic~ hc.s been tte st..:::~,;:ct of an C:.?F-iC "' ton for 

revieTi should t :.e circu=stances ,,&.rr8lt sue}: a:::tion . .,Uthoe;h th" 

power of revision confer::-ec. b:l thet section =c.·.; not be exe:.~c ised aft er 

a decision has b':?en i;i ver: b:,· tr.e Su1-rer:e Court or Court of J..-; _; ee.l , this 

restriction c.oes not a; l y in resi:,':?ct of decisions of t:.e J._:'_::-eal i-.uttority . 

In dete:n::ir..ing an epi:eal , t:r.e Ap;eal J..utncri tJ rr.ay "c oni'irr:: , nodif'y or 

reverse " therorder or decision a; eeled agair~t . 157 Alternatively, it 

may r efer to ti:e Cor:-.ciss ion f e r furt .. e r consiceration t ~e .-,·hole or any 

part of' t he r:.atter to .;r..ich tLe apfeal re:::.ate$ . ~l:e ;,;feel .!uthcri "J is 

151 • 
152. 

e.g. Decision no . 29 
e . g . Dec:.s~ on !lC . 43 -;;r.ici. r 0 cords a or:sent Cr der i creesing the 
ar:::ount o:' co::::i~en:,a ti :::n Fa:;able . 

153. S.166(1); or ··.r-.er 2 t:-..e .·.~:-eal ;_•..:thori ·,; refers e c-atte r bac.-:: to 
the Co::.r::is sion . :-:o ever , t:-.e ':l.:.sis or: ~--.,.,.ich an a,·~.: c:' costs is 
i::ade is r:o~ ~-et cle:.r - s 0 e .Jecisio .. no . :2 

15~. s.166(2) 155. s .1 63(11 ), oxce;,t to the extent 
;revision is =r:~e by ~he • + 

r,C " . 

157. 3.1 64(7) 
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re~uirec. to 6ive t!1e Cor::r::.i.ssion its reasons for referrir.g a satter 
back to it and to give di.!"ections as to t~e re-heari~g or reconsider-

158 ation of that catter . ;Jl unusue.l example o~ t~e exercise of the 
power of referral back is ill strated by one of t:,e d.ecisions discussed 
earlier in this paper on ti:e ::-.atter of legal cos"ts a,,arded in res ect of 
revie~ hearir.gs. H~ving deciced the issue of si.;bstance involved. in the 
appeal, the A;peal Authori t:i suggested. the Cocr::iss::.on and t.r.e Law 
Society reach soc.e "broad. guidelines" on the awarding of legal costs , 
referring "the Frobler:-. to t:ie Cor::..c:!.i.ssion ::;ursu2.nt to s . 164(8) . 111 59 

J._.n appeal before t~e ;.pr,eal Authorit:y is tr..e first occasion on -;,;hich, 
under the procec.ure ; roviied by Fart VII of the rlCt , a ~ecision of tr~ 
Corr:.mission or a Hearing Cf:'icer :..s consid.ered b:: an ir.de:;endent juc:icial 
body. ':'he effect:..veness o:" t:1e procec.u:-e '".'i~l therefore de::;end u on 
the powers t he At:peal Authori~J oay exerc:..se in relati cn to the decisicn 
which corr:es be:ore it on a,;:;eal. It has alreac.:,r :,een o":)served that 
under the Act , t ::.e Ap eal li.utl:ori "b.f c.2..y "con.fire , codi.:'y er reverse" 
that decision , or refer tr.e c.atter back to the cor:r.:..ssion for further 
consideration. 

However, as has also been noted., cany of t~e Co~ission ' s _acision 
making owers re ~uire the exercise of a discretion as to whether or not 
coc.pensation is }ayable , if so hoTI much , and on soce occasions , for 
what pericd of tice . It :..s therefore ar,;arent t:.et the effectiveness 
of' t he A.:-1,eal Autl':orit:;·'s ~o-;;ers ·,·rill de~end on .. het·:.er or n ot it cay t 
exercise an original jurisdiction and freely substitute its m~n 
discretion for tr...at of tr.e Co::::L:?ission or a Eearin& Cf~icer . If the 

158. For an exa=.ple o: an exercise of tr.e po,,er , see :::eci.sior: no . 24 
159. tecision no . 59 

:.c 
"' 
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Appeal Authority exercises an_ af;ellate jurisdi ction , i~s ability to 
substitute its own d.iscret:.on for that of the Coc.::ission or a Eearing 
Oi'ficer nill be r:.or:= restr:.cted, as ·.dll the ability of 2.n api,e llant 
to have the exercise of a -;scretion by the Cocnission or a Eearing 
Officer UFset on an ap~eal . 

The .Act provi::es an appeal shall be by 71ay of "re-hearing", 160 
although that frovision in itself is of little assista..~ce in detercining 
Vlhetter t:ie functicn of t :--e .Api,eal Authority is r:1ere pro:-erly described 
as being the exercise on original or aF~ellate juris~iction . As 
Ri c hmond. J . observec. in ?.oss v To;·m ann Couy;tr.- Fl:;.:--2;in::: -~::-eel Eoa rc.161 

"It is after. used to c.escribe a hearing by an a~~ellPte court on t:-_e oasis o:~ a trunscri_?t c:i tr.e evi -e,.8e _;:.ven in the ori~:.~al cocr~ of first i~sta.~ce: s ee? . ~c:f=~n La -, . ' - ~ - . - ... ' [ 1 C -~l - .-."'\.OC1:e_ v C . , .• ~- . V • • • .::.a!:"' .... C:-':. O . L..,C. ,//.?j 2 Ii . Z. L. ?_ . 5C, . =t cw also :::,e u~":!:: -cc c.escr::.oe a cooplete re-n ?ar::.n5 c.e nova •• • 111 t2 

Provision is ::.~:::.e in t:-..e Act for evic.ence to be brougi.t before the 
Appeal Autr.ori ty on -:_uestior:s of fact b./ t he ~roc.uct:.on of notes tcU:en 
by the Co::::nission or a Eearing C~ficer, or a co~y of a ~ritten state~ent 
r ead under oath, and. o:r fr.e :r= rodi.:.ction of a.i'fidevi ts e.nci exhioits t e. der ec: 

re- hear any evidence164 and has "full c.iscretion2.r-J po;,;er to hear and 
re ceive evidence or f~t r-e r ev::.c.ence on cuestions of fect. 11165 

The provisions o:~ the Act governing the po.,ers of the ApFeal .Authori tj' 
to hear and recei ·1e evic.ence close ly follo·ni.r:g t r.e ? revisions of section 76 
of the !.:agistrates Courts ;.d 1947. In Clar:-: _ . _ + , ,., . . 166 V LJ..C 0 .s:::- '..,O:'!vro_ vO:::=lSSlCn 

160 . S. 16l..(1) 161 . [1 976 ] 2 ~ 2C6 ... , . -· -·- . 162 . Ibid, 216 163 . s . 16J... (1) 
164. s . 16J...(2) 165 . S. 16L(31 
166 . ( 1971] 1; . 2 . :. .?. . 678 . See . .'...lso ;;.z.3 . c:. V :t~·:.~L~t [ 1 572] ·.:.L~ 556 . 

::s:: 
"' 
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where t he statutory frovisions under consideration ~ere also based on 
s e c tion 76 of the ~~agistrates ' Court .Act , e.i'ter referring to the decision 
• ' 1 • F S . t - . . C 4- 1 C . . 167 ··,· 1d r J t t .::i 
1n .n. ..... . • OCJ.e :i V 1 ~ ce:.S' :.§i Onv:!'O 00::J.SSlOn , , J. v . • S a e~ : 

" ••• the legis~ature r.ust have intenced the practice laid cown ::i:r the Ccurt rel&ting to the heari::g of a::;::;eals from l'.agistrates to oe fol_o-,o;~d in this jur::.sC:..::..ction . '2.'hzt ceans , c~ course , th~t; ti:e ciscreticr. ••• to re-h 0 c:.r the whole or any ::,art; c:· tr:e evic.er:ce ·::ill ·::e s~aringly exercised. (~::r:: er v :-:es:-:eth [ 1951..] : .• : . 13. 622 ••• 1 • It als o n:.eans tr.::. t; t ~:e ::; o·-:er ••• to rece:. •re furt:·.er ev:.::ence on questions of fact ••• ·:;ill be ex~rc::.sec only in 168 exceI,tio:.al cases (3elci:er v ···00-::·;1.e:c. [1958] : .• Z. ~ .• ? . • 1C46) . 11 

The lea_rned Chief Justice v;ent on to state that while the ap::;ellant is 
e nt i t lec to sho·.'7 the boc.;; or person -;-:1:ose decision is su::iject to a_E,I,eal 
made a wrong uecision on tl:e facts and in the circur:stances at the ti~e 
of' t he decision , i:e is not entitled to " convert tr:e ap;;eal into a sec end 
app l ication" to ti:1e a:::;i::e::.2ate boc.y in the lig."-1t of develcrr:-ents that have 
oc cli:!'re~ since the c.ecis::.on ~hich is the su::iject of tl:e ap?eal ~as given . 

Insofer as t::e ; o:,er of a body such as tl:e Appeal .Autl:ori ty to substitute 
i t s own discretion for tr:at of the bod;; or person v:hose decision is the 
s ubject of tte appeal is concerned, there a;fear to be biO ic::portant 
c onsiderations . rhe ~irst is ti:e nature of the decision cc.king process 
followed by t~e body ~hose decision is t~e su~~ect of an af;eal . The 
sec ond is the statutorj· rrovisicns cor.ferr:..r.g jurisc.iction u_..on t e 
appellate body . 

~ 0 00 + T .::J 3 l' t 1• t ••• 11 3 • 169 In i;.ac:::ons. v !1U1.,t ·lal2.eJ an~ e.:,·s ,,.e rc;o i an . ,.1_,( care. , a 
l'.agistrate in dete!':::::ning an afFeal frcr.: a decision of tLe 3oard had 
power to "reverse or ve.rj· the decision a;i-ec;.led agaiY1st , er •.• confirr;: 
it 

O 
• 

0 
n 

O 
170 The Court ci' Af::;eal teld tr~t ir. hearir.g an aF;eal , the 

167. [ 1970] :,. Z. - .3. . 11 l..1 168 . s~_..ra n 166 ; ' 79- 680 
169 . [1958] :: . z. L.:t. 720 
170 . s . 71 J .il~: ;..et 1S4-4 . See nCT.1 S. 25 .. '.iL'< ..!.et 1967 

:c 
"' 
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tne ~:agistrate cust forrr. an opinion of his a.m as to t he r:eri ts of 
the catter and was er.titled t o substitute his w.n discretion for that 
of t..'r1e Board. However, it is sug...,ested:iar.,-.ior.i's case has no aFflication 
in resfe ct of an appeal ·,-.-hich is before the Appeal Authority as in that 
case, as the court observed, 

" ••• there has been nothing in the nature of a for::al hearing b.:,· tr:e 3oar:: , there are no reaso::s for its decision, and there is no re~orc. of t he Frcceedings for exar:.::..nation on appeal ." 1 11 

As has been sho..-m, t he position is different nhen an ap:;:eal co=es before 
the Appeal Authority froc a decision given by the Corm::.ission on an 
application for r e vie,.., , or fror::! a decision of a Rearing Officer, 
Furtherr::ore, &.!:r.oni ' s case was not ccncerned cerely ~ith an issue 
between t l".e a:p1=ellant anc.. the 3oard , but also ni tn an assesscent of tr.e 
comfarati ve r:leri ts 2.s be t-;;een tte appellant and :::e successful applicants 
for a licence . 

It is sugges t ed t:1e :;: rinciple stated in r~e-., Ze2.l2.:-ic. orcadcasting 
C t · ~ t t 1 72 · · t · . t · . th 

ort, or 2. ion v :::, e·.-:2.r r:.2.y oe core appro. ria e in ae er~mng e 
circu:::s t ances in r.~cb the .A.ppeal Authority rr.ay substitute its 07m 

discretion for t~..a.t of tr.e Co::n:ission er a Hearing Cfficer . Although 
that case was concerned ;•.i. t~! the circw::stances in ,:hich the Sul" r eu:e 
Court coulc.. st.:bstitute its c-;-.n ciiscre-c::..cr. :'or t:.c:.t of t::e :~e·n Zeala.r.c. 
Broedcasting Authori~J on an 2.ppeal against a c.ecision of that Author itJ , 
the decision has relevance for 't'::o reasons. Tr.e first reason is that t:-.e 
decisi cn in ... te-:art' s case concerr.ed the gr anting of e sounc. rac.io warr ant 
by t he oroedcasting ~uthority. oefore grantir.6 such a werrant , the 

171. Sui,ra n . 169 , er Cleary J. at 728 
172. [1972] ; . z .L. ;t . 556 
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Broadcasting Authority was re~uired to conduct a hearing. ~he Broad-

casting .Authori t.:i :-.a.: sir::ilar powers conferred u,1:on it by reference to 
the Cocnissions of In~uiry ~et 1908 as does the Coe::iission or a Hearing 

Officer, and the ~?~eal Aut_ority. The nature of the 3roaccasting 

Authority's decision =~ing ~recess ~as therefore ~uite different frora 

the 1,:ilk Board's cecision :..aki:ic:; r,rocess in Eer.c.onc.' s case. Toe sec one 

reason is that the provisions of the nroadcasting luthority Act deter-

mining the n:anner in v;hic h an appeal fror:: a decision of the nroadcasting 

Authority was heard. and cieterwined by the Sur rer::e Court v:ere ve r y sir:ilar 

to t he I,rovi sions .:.n the Act as to the r;-.anner in which the Appeal t.uthori ty 

hears and deterc.i~es an a;feal fron: a decision of t~e Corrnissicn or a 

Hearing Cf'ficer. 

In Stewart's case, t~e cocrt held it was not at liberty r::erely to 

substitute its own ciscretion or opir~on for that of the 3roa~casting 

Authori t:,,. The court coulci interfere ;s;i th the exercise of a discretion 

only wr:ere there nac. oeen a ;,rcngi'ul exercise by t::e 3roac.casti ng /uthori t::,-

of its discretion. 

In Decision nc. 15,173 thz Appeal Authority h~s set out the ~rinci-les 
it considers relevc:.nt ,,r.ere a r:_uesti on ari ~es e.s to whether it -.::ay sub-

stitute its own discretion f or that of the Co~ission or a Hearing Officer: 

"(a) The .A-~eal J.ut:C.ori t.:.,· shculd interfere if of the or,inion 
that en error of ;..e.v. hes been ce.d.e or t:C..e decision 
reached oy t~.e ai.;plice.tion of ;,;ron5 ;:rinci;,les. 

(b) It cay interfere 7."::ere t> c..ecision re2.2.tes to the 
exercise of c.::.scretion or to a fi~d.in~ of fact 
provicec. .;n.:::.t -:::--,e ;_;::Feal ;.. ti:ori t:· :2s r e -!:':?.::r,:; the 
evide~ce er _er2i-;;-:ed t~e intro~~c~ion of fresh 
evic.ence v::iic: r_e.s ~?",ro·.rn :~res:~ l:..::r~t on t:-..e :-2tter 
in iss~e so t!2t ~~  A~Feel ~uthcrity is in ES EOOd 
a position c:.s t:.e :.earin6 Cff.:..cer to fore a fresh 
opinicn. 

173. 1 :~.Z.A.:::{. 69 
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"(c) Su:;ject to t:-.e abcve tr.e J..~;eal ;.ut.'1ority shall.!.:: '!:le 
circt.:=sl-'ect ii. ever-ruling a d.ecis::.on b2..sec. on t::e 
original e.~~er.ce an~ ~hie! a=.ounts to t::e exerc::.se 
of a discreticn."174 

The above decision cces not refer to Ste··0.s:t' s case al ttough 

reference is r::ac.e to t·.-:o c.ecisions w:c..er tl:e ~glish Inc:.t.:strial Injuries 

legislation. In tr..e first of these t-··o decisior:s, ?.. v Ir.c.;stri2.l 

Denning Tta:r.ei agai~st ::.r.ter:'ering "too cuch 7;-ith t::e cecisions of the 

arbitrators to T."i:cr:: t:::e _egislature t.aci entrusted t~e e ."'__--n.in:.str:.tion of 

compensation." In t::9 seco!'lc.. decision, R v ::.::.tior.2_ Ins·..:.:-~::-.::e Cc:::-.issicr:er 

Ex t ' . h  1 176 , - J t .... ' r:ar e •. ..ic .. ae_, .. ay •  s a .. ec: 

"77here a real e~cr o::' laIT is shc7m t::e:: t:-..is co'...:!'t ··"ill 
interfere, ':J~t it 7."0uld. in z:..y o:::,inion ".,e ·:.Tor.5, by gradt.:al erosicn c~ t:.e 02.sic _:-r:.. :ci~le, -:o set u~ t~.is 
Court rs ~n ~~~~ r CO"~t c~ r-~erl o~ ~ ~ ~ ~~ +- O 

G. - _, _ _,..., V::::,. '--" .l ~.r' .. - C.. •• l._1ll_,_ ... i,,, ... _. 

ciecisions of -:::.ese spec::.2lisec.. tribu.!:als." 

The licited jurisa.iction of the A,;::;.eal Authority to si;.bstit te its o.;-n 

discretion for that of tr~ Coc.:::ission or a Eearing C~ficer is also indic~tec 
by t..½e absence of any frovisi or. in the Let -;-·r.ereby t· .e J..;;:e.:i ;.uthori ty, 

for t~e purfOSe of hearir.g and deter:::inine ~n a?~eal, seal: ::~ve all tre 

powers, duties, fu.r.cticr:s c.nci c.iscret::.cr.s ~:' -:::e body a !'ec..2.~d free. 

f h . . . t1.-. T -,... t -1 . ' t 1S5~17S presence o sue a ,r;ro\.'"l~J..C:J. in 1.e c ··:n ar.c vOun r-J r anr:.ir:.; r.C , _ 

and Cour:try Flanning 3oard are decisions give. rursuar.t to the exercise 

of an original jur:.sc.iction: 

174. 

175. 

177. 

179. 

n-:,nat t]:e b oarc. -~.3.S t;.nCer';:;2.::::.r:L iS CO.l ~ ~C. ar: .'.;..t'~ ~0.l in the 
statute, ':11t •.• ~ ~ is a ver: .. s ~eci.::.l t-~ e c:"' ~:-: e.::J. [:.11C. 
really a=.ci;.n:,s -;;o :::.:: i:r:"::st._::::.-:icn c.e r.c-;c , es: Pei., U~.-since 

1 79 evid9nce ~s nc-: 2-:.:::.:te:i o t.}::.~ ~,-;!lie: .. 77:_5 :.ie:'\ .. ~e :::e ...,cu .. ~:.1. n 

Ibid; 73. 
on le5al 

[ 1566] 2 

Ibid; 569 

?.css v 
[1576 ] 

?or :,,..:. :;.::l:.cc.t::.on c:~ ti'.ese i,'.:"ir.ci les, see te c.ecisio . .s 
ccsts su~r~ c . 123. 

-_3. 21, 1...5 176. [1975] 1 :J.l ::: . . . 566 
178 . 3 .~2(1;.,. :ee ~so s .53 

} a i;e r: t s  . . c t 1 S; 3 

:c 
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Having regc..r c to t he :lifferin 0 st2. tutor-J I,ro·.risions, a..'1d the 
resw t a nt differences ':)et-::een the ty1-es of hearing con ducted under t l":e 
To-;,.n and Countr:: 1- le.nr.ir. 6 J..ct e.nd the .Act, it is sc:br:itted the decisions 

180 under t te forcer Act r:.ay be d.istinbcsr.ec. in ceterrr.ining t he extent to 
which U.e Apf eal J,.uthori t-J r:.2.:; substitute its o~rn cis cretion for t i:2.t of 
the Cc,-ission or a rtearing C~ficer . 

J..ny party who i s c.issatisfied ;vi th a decision of t l:e .A;~eal Authori t.:, 
181 may, with leave to apfeal, e.F~eal to tte Supr ece Cot.Z't . 

are heard and deterr:inec. by t:-.e Adr::inistrative i:i·.ision cf tr.e Court. 182 

Leave to ap; eal cey be granted by t.~e Appeel Authority , b~t should it 
refuse to grent such leave, t~e 3u~rece Court ~ay grant SfeCi~l leave to 

183 apfeal. Leave to e.p~e~l cay be gracted on a ~uestion of law , or if 
in t ~e opinion c~ the A~~eal Authority or Supre=e Court , "tr.e question 
involved in t ~e a~~eal is one ,,r.icn by reason cf its general or public 
importance or for eny ot~er reason ousr.t to be subJittec tc the SuFro~e 
Court fer de c ision . 111 84 

A party .. ho is d.issat::.s:'ied i':ith a deter ::.ination or cecision of tte 
Adrr:inistrati ve Division of t:-.e Suprece Court on a ~uestion of la.,., IT!£Y , 
with leave to a~~eal, a~~eal ~o t ~.e ourt of ~p~eal . :~eh an a~feal 
is by way of case stated. 185 

Leave to a:n:,eal cay ;:,e grar.ted b,:,; t11e Adcinistra ti ve :;::i vision , but 
should. it r efuse to [;!'aI'-t sue}, leave , tr.e Court of J..ppeal r:::..ay gre.nt 

186 s pecic.l leave to ap;eal . Leave to aF1-eal cay be grantee if , in tr.e 
opinion of' tr.e _!_c.,-::i!".istr.::Lve I:ivisio. of t:-.e St.._:-re::::e Cot..rt er t:, 0 vourt 
180. 

181 • 
183. 
1 o5 . 

e . g . Ross ' c:.se , r:ic; ... ell::. .. --t", Clt..:, I .. ::: . V ..,~ :!'-c . 698 . See also s . 53 }2.ter.ts .'.c-: ~;;_:;, ar:.:. :. ~ ..::. 0 0.:.~_c:: La ?octe c·· Co . . . . 
s . 168(1) 
s .1 68( 1) 
s .1 69 1 ) 

7 . ' . ~...,-+-r-~ ... _;_ - .... .... 

182 . 
184. 
186 . 

16c:.(3) 
::: . 1:: t (2) 
Ibi:i 

[1 '372J_ -~-3.L.].. 
? . . ':: :':::~n 

:c 
"' 
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of Appeal , " the ~:;estion of la-..1 involvec. in tt.e ap~eal is one 77hich , 
by reason of its general or Fublic icportarce or for any other reascn , 

h . t ' b . .,_ d .... t· C t f ' al f - · · '' 18 7 oug ~ o ~e su G:J..vte vO '-e our o ~-~e or oecision . 

In detercinir.G an aF~eal, t~e Court of i;peal cey c.o any one or more 
of the follov:ing t:-...in5s: 

"(a) Reverse; confi:.:: , or ar-.enc. the detercir.e.tior. er decision in r es~ect cf ,:r.ic::. the case has been statec.; or 
(b ) Recit t~:e =.atter to the idl::inistrative :·vision ~ith the opinio~ of tr.e Cot.:rt c:' ;.;ieal t~ereon; er 
(c) ?,:ake sucl: oti:.er ore.er in relation to tr.e :..at ter as it t hinks fit . II 1 ::s 

In practice , tr.e SuI,rer::e Court ( and tJ-:erefore t::e CoUYt o:' J..;;eal) he.s 
not yet ::::la.:red an active role in the inter;retation o:!' tr.e ;_et . Alt:iough 
a nurr.ber of appeals :~roe decisions of the ;.. peal 1-.i;thcri t~· r.a ve been 
lodged. v:i th t .e Coi..;rt, :::one has :;et beer. hear(: . It is too early to 
pre diet r:i th any c.eg:-ee of coclic.ence J::c·,., active a rcle -:i.e ::u re:::e Court 
and Court of A;:1-eal -;;ill be rec;_uired to adoJ, t in hearing anc c.etercinir.g 
appeals frorr: the J..Jreal l.uthoti t ··. 

187 . s . 169(3); s . 169(4) 
188 . s . 169(12) 

:s: 
"' 
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FART IV 

Part VII of the Act l"' rovides a review and a Feal structure whereby a 
person who is dissa tisfied. .. .-ith a decision of the Coc::is sion cay have 
that decision sub~ected. to further consider ation . The degree of independ -
ence of t he r evie'."iing body fror:: tr:e Cocmissicn itself , ~d tt.e pc,;er of 
the revie7ring bOG.j' to substitute its o.m decision for tr:2.t of the Corrr.issi cn, 
will vary accorc.ing to t l:e level to which review is furst.:ed . 

Initially it c::..y appear t}-,..a t because of the ;,rovisi on of a r eview 2.nd 
appeal s:,-stem vri tnin the Ac-:: and. tl:e c.egree of i::reci sion ...-i h .,.;hicr, the 
sys t ew is i:: r esc:::-icec. , a r er::edy 7."ithin tl:e revie·:r ar..d a ~eal s:,:ste= is 
the only rer:J.ec.y av2::..a':)_e to a 1=er son v.-•. o is cissat:.sfie:i ·.-rith 2. :::.ecision 
of t he Co!:I..issio!1. ~his vie-,7 :.s strer.gtner.e:i .. :nen r e 0 c.r::: is b.a:i to s 0 ctioP. 
153(5) of tr:e Act ;·;i.ich st2.tes: 

n·,','here a r er::ei::,· ojr ·.~·2.y o::' r eview o:::- aF. eal .:.s ~rov::.ceci under this :e.rt of ~:.is ~et , no otter r2=eiy s~all be av2.ilable . 11 

It is p r o;osed to consi.ce:::- tr-.e c_t...e sti on o:' -;;.:."t r e:.e::ies , • r> 
1. ... any , 

othe r ti:an a rerr.ed:,· by naj· of revie-,7 ar..c. ap eal under -art rII of the 
Act r:-.igr.t be avai::.a'::l:::e to a c.issatis:~.:.ec: cb.i:.ant . ~e -:_t..:estic!1 will be 
consi der ed under t:z-ee .ead.in6 s : 

The Judicature ;~enc.=.er.t Act 1972 
The Grr.oudsc an 

Tr.e l,~inis ter . 
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The Judicature A::::end::::ent Act 1972 cakes ?rovision for an a? licaticn 
for review to be ~ade to the Suprece Court in relation to "tr.e exercise , 
refusal to exercise , or proposed or purported exercise" b,y any _ferson 
of a statutory po,:er. On such an ai;plication , tr-a court cay grant 
"any relief the. t ti·.e appli c 2.nt would have been enti tlec. to in any one or 
more of t he proceedings for a writ or order of or in t::e nature of 
mandaJ:us, proh:.bition or certiorari or for a declc.ration er in ·unction , 
against that Fer son in any such 1-roceedings ." The po·:;er of the court to 
grant r elief is ex;resseci to be "nobri thstanc.ir.g any ri c.l:t of an:eal 
possessed by t he aFplicar:t in relati on to tte subject c~tter of the 
application" • 189 

The ex1-ression "s~atutcry Fov;er" is defir:e:i to incluce " ••• a ;:01,er 
or r ight con:ferrec. o:,· o=- U!:c:.er any ;..et ••• to exercise a st~tutcry :r;o-.-:er 
f d . . " 190 o ecision • Ti:e e:;q,ression "statutor7 ;o .. er of decis::.cr: " is in 

turn ciefined to 

" ••• a 1ccr:1er or r::. 6::t con.ferr<:?:i by or under any Let to :::a;ce a decision c.ec::.~i'-5 or ;rescrioir:6 -
(a) The =- ic~-:s , ;c-·;0 rs , =-rivi::.e 6es , i::-.:::u..'}ities , duti<:?s or li~oili~::.es cf any p<:?rsc~ ; or 
(b) The eli.;::..oili-::: of an:; Ferson to receive , or to continue -:o rece::..ve, a b~ne~it er ::.icer:ce , ,c

1 ' t· . .., _,..~-.p .:)r-·--od .... ,... .: ..... c- n ........ Ill/ 
wr...e :-_-3:' .. e :. 3 _,e oc:.....;..-.... --· v~ ... _.... ...,..., ..... v - ,U v . 

fursuant to section 6 of tr.e Judicature t: 0 nd::ent Act 1972 , froceedings 
concenced for a -,,;-rit oI' =anca:::us , pr ohibition or certiorari in relation to 
the exercise, r efus~l to exe=-cise , or ~ro~csec or ;~crt~c <:?xercise of a 
statutor,:,,- pcmer 2..r':? to be tre.2.tec as .:.r: a:;:_i::lic~tion for rev:.~~-: . 7:here 

159. Juc..icature ;.,;::.ez,d..:.er:"t J.ct 1974; s . 4 
190. Ibid s . 3 191. Ibid 

:c 
"' 
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proceec.ings are cor;::i:.enced for a declarat:.on or injunc t ion in relation 
to s uch n:a t ters , " the cocrt on the apflicc.tion of any party to t he 
p r o c eedings rray , if it considers it a~;ropriate , di r ect t~.at tr.e 
proceedings be treated e..r,d disfosed of , so far as they r e ate to that 
. . f t · 1 · t. f . 192 i s s ue , as i r.ey ner e an a;? ica ion or r eV1e\'. . 

I t wil l be ap;:,arent tr...at as the Cor:r;:ission is created b·· statute 193 
and derives its pr.;ers fror;: a statute , any decision 1c.ac.e b:.,· the Cornr:::iss -104 ion , / any refusal to rrake a decision , or any ?ro_ osed or ur~orted 
dec ision oust be ·::i thin tr..e contec.i::lation of t:-.e Judicature ;.:n"ndr::.ent 
Act 1972 . 195 ~he question that rrust be considered is ~het~cr an 
application for review u..r1c.er that J.ct is a rer:edy which is av':!ilable to 
a person v.-ho e~'=!'iences cilssa:::.s:'action 7::-.en er.c.eavouring to obtain 
their er.titler:-.ent u..~c.er t!:e Act , ar.d if so , in ,;:i.a.t circur:st~ .. ces? 

I t is subn:.i tted t: at a re=-.ed,y in tte fcrrr: cf an ap lication for revie-,•1 
under t::e Juc.icatll!"'e .Pr.etc..::.er.t .:..e t 1972 ,;ill be avail2.::ile in t·:.o circw::-
sta:r.ces . ,.,he first is 7,hen the!"'e is no rer::edy ~rcvic.ec. oy .re.rt './"II of ... ...r.e 
Act . The secon~ is when there is a r ecedy rrovic.ed by art nr of t::e ~et, 
but tr:ere has oeen an errcr on tl.e :=art cf t te Cc=-::issicn , a ?.ea.ring Cff.:.cer 
or tr.e J..pi.,eal hut~ority •:,hich :::.:ay be saic. to be a "jurisdictional er:-or . " 
::::ach of ttese instances ii discussed belo·,•; . 

Se c tion 153(5) of the .Act , which pur;orts to excluae an enti tle::-ent to 
a rer::.ec..y otr:er ti-.e.n a rer:.ec.y :-rovided by re.rt 7II of tr.e J..ct , a.::,i-li'=s cnly 
when a re.::edy b./ 7;ay of r'=vie -;-· or a}:.;:eal is prov.:. c.ec. und.er ... hat :- art of t::e 
Act . 

192 . 
194. 

':'herefore, 

Ibid s . 7 
er by its 

it car. be establi!::.ed that a r ec:.0 dy un~er · art ','II 

193 . S. 6 cf tr.e .'et 
C:':'i cer, or its er:. .. lo::,·ees . 

195 . Un.2.ess i~ ce.:-. ce s~cce:s:'u~-.:r ar 6 ....ed. :ha t ~e Cc::r-ission is no~ a "terson" -;-:::.L.in t:-.e ter=:s of s . 3 of t:-.e :uC::..ce.tw-e :_-:.end.::-Pnt 1,.ct· 1972 . ~::e cnl.:: Cc.::.::issi on r eferrec. tc :n t:--e d.efin.:. tion of tr.e word ":;: e!'::::on " i~ t:.e.t sectic,. · s -:r.e I::::....:.s rial vc::-.:-iss:..cn , bi;t ex.:-ressl::,· inc-uc..ec. -;,:~'er.in t~ 0 d.ef.:.ni-:icn is e. ""::Jo.:::· cor~o!"'ate : pursuant to s . 10 of t r.e ;_et to Co.::.::iss·on is a boc.::,· cor:crc.te . 
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of tl:e /,et is not .:.. vailc.ble, a rec 0dy r.ay be souc;Lt in t:.e foro of a 

t ·or. ..,• ..;1, ... ·:.llal,,...l' 11. 

TI:e effecti vr
0

ness of :: e.rt VII of t:.e /,et is ·,·holly ,1e
1 
enc1ent u;on 

the Cor:-.mission T:'a]~ing e. decic-ion in ri, ect of a cli:!im o\;ed uncer the 

J..ct, or a dPcision ;n relc.tion to a levy .. at f:!r, If t::e Co. ission fails 

or refuses to .c"lke a c.acision, tLe initi'll 1rocedure in tle r view and 

ap eal i,rocess, an 2.p.r-lication for review l ursuant to section 153 of t. e 

Act, r•ill not be av2i able. S=>ction 151 of t:111 Jct re,.t1ircs a ecjsion 

in res ect of r:hich ·1n alplication for review 1 ~y be ~.ado to be t;.iven 

"e.s soon as r.:::.cticable". Section 120 of tL.e /.et, '.] ich rovides 

co1:.pensation in res.:. oct o:f sue}! ni.tters as loss of e.r eni t ~es or ca1 aci ty 

for onjo"ing life c:nd · ai.n and 1 cntc.l suf'feri.q;, reru·ro~ tl c Corn ission 

to ay any swn ass0ssable under Lr..t section 

II 

as soon as ;racti~rble aft r tie ~ndical condit·on 
of tl.e 1 r->rson is in the opinion of the Co1 r insion st:f-
ficia.ntly st['bilised to enable ,rn c.Sses~! er t to be r ado 

or forth·rith after ·}-e ex iration of 2 re-r" from 
the date of t .. c acc·cent, \",h·chever .is tLio ~u.rlier11•196 

~~ ~ dec:sion h~s b en elven by the Cornission and an a lie· ion for 

review has been ir.2.de in r-,s ... ect of U at dee· "i .n, rf"ction 151,(3) of the 

J..ct ren._uires a h~arint; to be h,,ld "as ex1e"itiously ·1s 1,os ibl011, 

1,lthough ex1rossions such as 11
'!S soon c..S .:.racticablo" ard "l:.s 

ex edi tiously as possi blP" 1. ay e co~,rar.r.ti vel v· gu e 
1 
rn.s3 ·ons, he 

a.bcver:;,,ntioned sections of t1 n I.et r.everthelP.ss ir 1 O"e .r.n oblit;a ion 

on tte Co .:mission r1} · eh r..ust be dischareod if tLe Cor:; .:. sion is to 

196.  s .120(1) 

:c 

"' 
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eff0 ctively C£1rry out its f unct-i ons and po,·,nrs m,':.er the /et . If the 

Cor:1ission ff'._i ls .r- t ' l t , · , · 'i'.., 7 - . r r,2 ... uses o cj ~1.'.!rt:;c !"se oo JLal,1ons , t.,Jre 

is no reason why an order in the nature of randh.f.'us should not be 

available . 198 
~~1ile much will de end u on the a_plicant being able 

to establish that the CorJnission has rRfus 0 d to corr.ply v.i th its 

statutory obligations or th.'.!t its conduct estabJ i she s a det,::.ri ,i r,nti on 

not to corn ly , the .ere fact of non-con liance rr-:ay suffice : 

"There ay •.• be cases v,here the r:.ere fact of non-
cam liance with a duty will be a sufficient 5-round 
for the a·::ard of a J;;c:.nc wus - e . g . s} ere the 
applicant has b~en subsbntially 1rejudiced by the 
respondent ' s }rocrastin&tion . Delay in corpl~:ng 
with the der:.and or rec:uost , tl e sit;nificatj on o" 
readiness to comply only subject to conditions , or 
persistent ter:ii,orising and f &ilure to give a cl ' r..,ct 
answer , cay nell be tantw::ount to r-;fusal ; but in 
soc,e circu: s~Ances tl e" cannot ro. erly b~ so 
construed. 111 // 

F:ven ,·;hen a ren.edy is 1-rovided by I art VII of tLe .P.ct, there r::ay 

nevertheless be circw .stances in which relief will be avai lD.bJe under 

tLe 1--rovisions of the Judicature J.Jr.endment Act 1972 . It is cl ear 

that , insofar as section 153(5) of the Act furports to be a 1riv~tive 

clause , it does not restri et tl e pO':;er of the Court to gra!l t ,rny 

relief to which the applicant would }ave been entitled in roceedin{;s 

for a v,ri t of certiorari in r es1 ect of an error v:hicr i;oes t juris-

diction . As to what constitutes an error of jurisdiction, it is 

ro osed to do no more than to refer to the rr,ajori ty decisions of the 

F C . C . . 200 House of Lords in Anisrtinic Ltd v The oreign oq,en b.b.on orrun1ss1on , 

in particular the judgement of Lord l earce v,herein it is stated: 

197. 

198 . 

199 . 

200 . 

Alternatively , the Con: .. ission ni~ht give a decision but refuse 
to accept an arplication for review . 

The roceedings would be treated as an~ licetion for r e view 
under tLe Ju:ricatt.:re L"'.'en~ent J..ct : s . 6 of that let . 

de &nith o . cit . (n G8) at 497 

[1969] 2 J.. •• C. 14 7 . l,: 1 2.ied bJ t ,e Court of J..; peal in J;e.-1 Z0 aland 
in httornPv G0 

•• e ral v Car :iaula·:;a;,s (., . Z. ) Ltd [ 197l~J 2 I • Z. L.:t . 331 

:c 
"' 
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"Lack of jurisci::.ctic:: r:.:..:,· arise in v r:r:.ous ?:ays. 'i'here reay be an acse:1ce cf -c::.03e for:::!.li t::..es or t'.1i:-.i:;s wb.icb are conditions ~rececer.t to tte tribu::al having any jurisc.::.ctio:: t:o e::."::,ar:-:: on an en-:t.:.ir:: . Cr tr:e tribur..2.l n:ay at tr..e er.d r:a~:e an ore.er t::at it :-:as no jurisc.:.ct:.on to r::a~e . Cr in 1::.e ir.::er·,enin6 st:1c;e , r.:!ile e:.g:.gec. on a fro;er en~uir-J , t~e t~:.bunal L&y c.e~8't frcr:: t~0 r,~les of natural justice; er :. t -::.2.::/ ask itself tl:e ';';Tong ~ue stions ; or it ::.2.:· t:.~:e into accct.:nt .:::.atte!'s ~·;hich it was not d.irec°t?c. tc 1:a:,e in-co accoi.:T . ..: . ':'::ere'o:: it Y:oulc. ste? ot.::tsic.e its jurisc.ict:.on . :t ·.o;ould ti.:rr: its enquiry ir.to so::et:-.2.r._; not c.irectec. b:.r Farliar.ent and 201 f'ail to ::.a~~e t:-ae er.-::_u::.rJ ·:,i1icn Farlia=.ent die. cirect . 11 

The availability o:' relief und.er t::e Judicature ,'..-::enc;'.lent Act in 
r esfec t of an error of' ju:-:.sd:.ction r:.ay be i_lustratec. b.:,· t :-.e decision 

A _ .._ _ .,.. -- _ ..., 202 I .l"-ssoc :.e. \.,~ on o.. , cr.~e~J v ~ ~c..z 0 r . n tr~s cecision , the s..::1tutory 
pr ovision unier consic.erat:.on ·::as secticn <;6 cf the In:::ustrial 
Conciliation a.'1:i ;.rbitration ;.et 19c8 ,:hich ;.rovided : 

"t;o aware. , or c.e!' or :rocesc.ins ci' t:-.e :ocrt St~all be liable to be rev:.e~ec. , -::_u~s~ei , or cal_e~ in u~st::.cn by any cour"t o:~ juncatu,e on e.D'J accouJH ·::r:.atso0·,er. " 

The l ea.!'ned Juc. 6e .3..;:.te:. t~1:.t ..::.e sec"tior. , ·, hicr. reqt.:.:.rec. a 
r est.!"icti ve i:i.:e::-;:,:?:"et:.tior. , cou:::.c. on2.:; .,..ro-cec-t e.·,,ar:::.s , or-3.ers er 
proceedinr;s ·n-c::in t::e ju.!':.sc.:.cticn c:~ the .i:.r~::.t...aticn Ccu:-t : 

201. 

202 . 

203 . 

"The section ce::.r.s .r.srel:.r that so lor:r: as the Court keeps ·,r,it!':::.n t~.'3 li.=:.~s of t:,,..e jurisd.:.ct.ion er.tr,.s:e~ to it o~- -::.~ :..e,::.s:..:.:.'..!'!"; :. "!:3 :-~ocee:..:.:-: -:, C!:d ju .. ici;_ ects ,,.:. t~..in ~!:cs~ :.i:-.i-: -.· :.re nc-c .3:.:-: ~~ v t.o t: .. e exar:-ir.at:.on , -:_u?s"t:.cr. er ccn:.rol of 2.,.:r oti:.er Court , whet~er on ti:~ g!'OLL"1S. of error of la-..; , or fact , irregule.ri t~r c:' ::-rccec.ll.!"e , c.e:f'~;;3 o:~ :'or.::1 or st....'ostc:nce , - - - t 11.c\J or any c"tr-er 6ro\..i...':- ·,·:::e. <Jver . 

r::iid ; 
by 3ar::er ;; • 
Licer.-i,.- · 

in 

[ 19 ,-.4] ., ~ T -:) c._, _, . ..... . L . - .. . 

roid; at 7C3 

:'::is :ass.::.,.;e ··::-s , in !'.:rt , citec ,-:ith ".Froval =,-;·- o:~ ! ::-:_ ~ ~ - e -::_:- '")n~ ::- - •• ·" I. t,.:; V _::_-e :-~--:--_.: .. O~t 

639 
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This 1,assa6e in the judGeI. ent of Salrr,ond J . in Frazer ' s case \':a s 

r c~i.1.,J.._y coi.~i~C-'"'C:. '-'J -.., "::;c:,:·t cf ,·_~ l n, n· ~,rlri.' 1' r,- , ·-------
Coachbuilding , .,',ircraft , J'otor -:nc ?clatnd ':'rar·ps Jndu:,i,rinl Union of ----------=---:.c.c.....c..:;. 
• .., , C t f . , . J t. 20l,. ,orr:ers V our O .r.TQl v!'a .1.on . In the cot~se of his decision , 

~ichmond J . stated : 

" ..• the.. t learr~ed Juo 6e ointr>d out tl at thP effl et of a 
st,.tutor_, 1rovision t,.ting ,~;.ay the rer.edy of certiorari 
does not xtend to certiorari i,o l~uash on the i;round of 
~ant or excess of juri s~iction but foes .r-vent the 
su erior court from exar_ining U e p·oceedini_;s in re"l ect 
of errors c.p ec:rinc on the f~ce of tl ~ r cord (but ,·1h · eh 
do not 2rount to jurisdictional errors) . I c;c.n find 
nothing in the lniSI inic c· :,e \':] i.ch is er ntr y to th'lt 
st&tn~r.nt of law , althouch ii, is true tl ~t tl~ result of 
tl e Ani sr..inic case may be to ·how the.. t the field of 
jurisdictional error , if one .:1do1 ts t} ·.t ex1 ression for 
lack of a better one , is 1erhais \'1ider th.:rn th t gov red 
by the words " .-,o..nt or excess of jurisdiction" . ?O 

The vie\'/ is taken the.t tl e effect of tl e Judicature !..r:. •nor "'nt .l.ct 1972 

i':as to bring about 1 rocedural cnc:cn.:;es in s 0eking one of he 

i:,rerogative v.-rits , or o..n injunction or a cl·, ation . T:.at let did not 

b . b t b t t. ' · th 1 ?.06 ring a ou · su s en 1ve cnPJ tes 1n e aw , Tho1·eforc , rr. l i 0f i.;n.rnted 

in res ect of an application for review is t;r~n ed at i"' Court ' s discr tion , 

".','bile relief may be t;ranted "n c.tw_;_ thst·.nd · nt; any ri1.,ht of np_ cal 1 os~ns::,cd 

by the ap licant in relation to i"' sub· ect .at ter of the a1 1 licution" , 207 

the existence of an altern'!tive rer1edy r.ay irflu nee U1e Court in exer-

cising its discretion as to l';hether to t,Tant rcliPf . 

',.,'hile the existence of an alternative rnr·.cdy may be rnlevarJt wr ere 

relief in the form or n~ ture of a v,Ti t of certi ore.ri is sou15Lt to quash 

a cecision in res1 ect of •,·.hich there has b en an error of jurisdiction on 

204 . 
206 . 

207 . 

Q 976] 2 IL Z. L . R. 283 

TLe exce ti ons ere the Court ' s 
s . 4(5) and the Courts l o·.er of 

S . 4(1) Judicature t.rc:en1 ent Act 

205 . Ibid; ut 295 
o•:;E.r of r fr 1-r· 1 back 
v~lication(s . "") 

1972 

:c 
"' 
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the part of t he de c iciing bodJ,~CS an applicant for certiore.ri is not 

generally r equirec. to tave e xhaus ted his r i&f}ts of a:;;real pr o·1Eed by 

t he r elevant s t~t ute , parti cular ly if to gr ant certiore.ri ~ould be 

more con venient, benef icial and effe ctive than to follo-;,, the stc::.tutor y 
209 procedure. 

It i s t her efore s~bcitted r elief under the Judicatcre ;.r.en1-er.t J,.c t 

1972 will be a vailable , in :principle , in r elation to " ti:e exercise , 

r efu sal to exercise , or p~orted or prOfOSed exercise" cf a po·,·:er 

coni'erred by the Act u~on the Cocr::ission , a Eec.ring Cfficer or tr.e 

Appeal J,.ut: or i t y . Relief cay be available 7:here tr..e Coo:iission ::"ils to 

discharge t~e stat~torJ ob~i&ations placed u~on it ~hich cust be cis -

char ged before t::e revie~ and afpeal proce:iu:re ;rovided by rart 7:i:I of 

the Ac t c2y be invokeC . . elief cay also be available r:::ere t::e Cc::-.::is -

sion , a ~foe.ring C:~::'icer or t:r.e ..:.;feal Author::..ty i:as g.:.ven a dec::..sior.. 

which n:.2.y be suo~ect to re vie-:, er a.t'feal , but in so :ioin6 h~s co-.::-.i tt~d 

an error ~·,hich gees -co jcrisdiction . -!:er. cecr,ared Tii ti: o-ci:er s ::tutor:,,· 

pr ovisio::1s , sect::..o:: 153(5 J c:: t :ce J..ct appears to be con ~i ::er ably :~ss 

emphatic in its c;.::rt2.il~e,. t of a rig::t to obtain relief in ti:e fer= of 

a pr erog2.ti ve \'Tri t or dec_c..rati on or inJuncticn and. it r::.2..·J be tr..a t the 

reasonin6 adopted by Sal2onc J . in Fra:er ' s case is a· ~-icable: 

"7fle existe::c= ar!~ exe~c:!.se o~ ... ( a. ) ••. cou ~clling ~t.:tr.cri~:, 
on the art c::' t::e 3~;r 0 =e Court is so ess~n~:al c fOint cf 
c ivil freec.o::. ar.c. I,Ublic i"-Olic.:; tb .. t c?.... in"sr.tion to t ~~e it 
a.waJ in tl: e ::::::.se of ar:.:f ccl.Z't of s. ec:s. l a .. d. li,~.:. t.ed j:zi::-
ciiction ca:-.r.ct oe ~rol"'erl~; i::-.p .. ed to .:::e Le gisl~tu.:-e .... er 0 l,:,-
be cause c:· -·- 0 US"',...&' oror-,1 l::,n·u--o -·r~c"r, "s r e-sc"'- ·vl·• .......... .... ........ '--:--- :- --: 1 t-o,_ ··:.__ ... . - c:.. -- • ..1 210 caI, able of a ::.::re res.::·.:. ct 0 .... e.::~ r easor:aole ::.::te:-!'r"'ta-:_ c .. . 11 

208 . C:r ,.-;}:ere re::..i ef in .: .. e fer:- or nature of !-roh:':)ition is sc..:,..ht to 
r estrc::.in a '.:e c::..C..:.::6 oc.:.~· trcr_ acd::6 o:.;-;_.:..:.e :..ts jt:ris2ict:cn . 

209 . R V fc.C~n -:~=-: -t2.::_ ·..,:.c!. c:~:_c 0 r , ~( -c:.r ... 0 :-~:c..,._:··\- ~r o -~rt .. ~ 
Cc::- -:. o:'::. ti c :-: :. -::. [ 1 ., - o ] ~ . ::. • ; cO 

210 . Su:;;ra n . 2C2 ::.t 7C3 

:c 
"' 
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Whether r elief in the fore. of juc..i c e.l r e vie11 .rill be a vaileble in other 
circu=.s t ances is not entirely clear . Possible situations in 7,·hi c h i t 
mi ght be sougnt , :ould include t r-e refusal by tt.e Cor::::J:ission to app oint 
one of t t e Fersocs s~ecifie d in section 25 (1 ) of t r.e Ac t as an agent. 
whe r e t l:e Corr;r::ission c.eclines to grant a right of revieY, in resf ect of 
a de c ision d.e clining to a ccep t an applic ati oz: f or revie.·; lo:.6ec. out of 
time ; and. where t ::e Co;::::::issicn cake s a paycez:t of n::one:; s to the Fublic 
Trustee pursuaz:t to s e cti on 124 (4A) of t he Act . 211 

Th 11 ' · • • t II • • f. • , t h ' t t t'- , . . . t .,.. l,a' 212 e ,..ims er :..s c.e :.nea. oy . e r..C c r::ean !".e •. i ms er 0 .1. ooui, . 
He does n ot p l ay an a c t :. ve r ol e in the J..cki nis tration o:' t ::e I.et . The 
C · · · t · ., . - ~ . , . , t21 3 . . . 21 4 , . oc.rr: issi on i s e s ao.1.:.s.·.e1... o~,- -.::r,e .r.C a s a ::;oc.y cor:.or a°t"' ~nc. i s 
resp on sible f er t::e ac.:-.::. r..istr e. ti on of t:r.e ~e t anc. cf tLe :?i.:..r:c.s and 
sche~es t o ~hi c n i t a~?l..ie s . 21 5 

The }'.ini s t er ' s fur.c t ::.c!ls are two- fold . ?ir s t, r.e ::.s r e-u::.r ed t o 
perfor=. cer t a::.r. : \ :nc tions of an as.::-.ir::..:.str z.ti·re r...'.!.ture . :-:e ::::- -=cc::=.encs 
to t he Governor-., er.eral t::e a:~oint re::t o:' :-e=-":Jers of tl.e Cor::.::::ission21 6 

a nd a cc e; t s t ::e r es::. 6n~t;ion cf s~ch ce::-~erc , 217 .'.!.ltho~gh h~ r..zs n o 
dire ct p o·,·;er t o :'r e::-. cff::.ce . 218 7te :inister =ay also be 
c alled u~on to e x er c:$e c er ta::.n func t ::.ons ir. r 0 l ation t o t::e a~;oint~ent , 

n -" t ' ~ . . I ..__+'f 21 s r enw.:~r e.ticn ~r..~ conc.i-.:;::.c~s c: service o~ '- 0 Gc.....:::ission ~ Svai. • 

Sec ondly , t he l~nister exercises certain func t ions in r elaticn to cat ter s 
of ; ol i c}· . 

21 1 • 
213 . 

215 . 

217. 

Su~r a 
s . 6 
S. 16 
S. 8 (1) 

u ..e 

n . 

is t :-_e r:-.ec.2-ur. for 

61 

t:".e co:-r.unic.:.:::c,n to 

212 . S. 2(1) 
214 . "· 0 

216 . 3. 6(2 ) 

216 . ::."hi s ro .. :er is ve s tec. in t}:e Gcver nor- ;-=!':er al : s . 8 ( 2) 
219 . S . 21 

vo:-:ission of 
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t he fOlicy of t::e Goverr..r::er.t in relation to the exercise ef the functiens 
d f t . C . . 220 an ~owers e ~e er::missio~ . The 1~nister c.lso receives froc the 

Cor:mission r qco::..cend.a tio::-;s en vc.ri ous i:.atters r e~atini; to lev:les a.,d 
t . 221 com;.e:nsa ion . The !.inister flays no part in catters relatin 0 

dire c tly to the fine.r.cial asFects of t1:e scher::e : w!:ere L il"..: sterial 
d . t. 1 . . ~ . + . f t· 1 • • t f F · 222 irec ion or aFfrova is re~uire~ , i~ is rcTJ r.e iru.s er o in~nce . 

Although t .. e :.inister is not c.irectly concerr~=d. in t:.e a'.:.ministration 
of t ::.e J,ct , he ca·J cake er.:uiries fro r:-. the Coc-.r:ission on be:.alf of his 
own consti tuen-:s or t:-.e co:nsti tt,;.ents of ot!'ler : ·e=::;ers o:' I--"e.rlia..cient in 
his capaci t.:,· as :J.r.:.ster in Cl:e.rge of ;.ccic.ent Coc.t-'ensat; er: . Such 
ens_uir:.es =.ay be concer .. ec. 7r::..th :::-.atters e: gener2._ polic:;, er t!:ey -.::a .. J 
relate to the =..::.:u:er in -;;r:::..c:1 the Cc!:'.=..:.ssion !'2..S c:.ealt 'l':i t:-: a pe.rtict:.2.ar 
clai= t,;.r..C:.er t:-.e .~et . 7:-le ::imster r-.as no statutor-J f,CV.-er to direct U:e 
Co,rri ssion to trea--c a ;2.rt::..c:ule.r cla~ in a articular ·1:a:/ , an:: ha vir:g 
regard to t::e :'act t.,at t::e a::..::in.i.stn: .. t.:..en o: t:-.e ;.c~ l:as been ve ted ::..n 
a statutcr:r cor~oration , it ·,-;oclc.. be consti tutic,.al~~r i:::.; rc;er fc::- t:-.e 
1~nister to atte~~t to influ3r.ce .,_. ,.,.c:e Coz::-.r::issior. in t::e .::-.e.r.r. ~r it 

bet·::een tl:e ~-~r..:ster a .c. ~:e Cor_.::issien ar.c. u_tl .c1tel~: , :..:" r.ecessar:: , 

msi· be a st.:fficient ir.ct..:.ce:::ent to er.st...re tr.e !. ir.ister ' s er.-:uiries are 
treated botr.. s.::~~atLotically ar.d f::'OC:f t2.y . 

In circu::.stanc ""s ·;;r.e:-e ~1-.e ccq. l:.ir:t to ~ .. 2 : ·ir.:..ster :..s ene of u~ ue 
delc:..,' , er ir.ace=:t:c.te .::..t..,o,.:,ion he.vir1t; oeen give: to a clc:.ir::. , a letter 
f'roc t:.e clair.ar.t to t-....e :·::.n:.ster -:2.j' 1,rccuce t:-_e c.esire:1 effect . I:07:ever , 
if t::e co_.,:::12.int :..s or.e o:f' a cl2.il:: r-.avir:c; b 00n .>clir.;;c. c: · her in ·:,r:.cle er 

22C . S . 2C 221 . S. 15 
222 . e . 5 . SS 35- 37 
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in part, unless t r~ Coa:ission exer ci~es its ro~er of r evision pursuant 

t o section 151 (1 D) of the Ac t , the claicar.t is unlikely to r e cei ve f r o~ 

t he l. i ni ster aL)'"thing rr.ore then a rer:inder of his r ictts of review and 

appeal under Fart VII of tr~ I.et . 

7he Cor:.r:::ission is one of those or6anisaticr:s r.hose cecisions or 

re c orrr.encat ions and acts or oxissions relating to a catter of adrr:inist-

r atio!l and af:"ecting an:' ~er son in l".is fersonal ca;,aci t:,· r:.2y be 

investigatea by an C2~uds=an . 223 .. bile at first si 6r.t an Cr:buds=an would 

apfee.r to i'!ave 7;ide pc·sers in :::atters rela tini to clc.i:::s lcc.c;ed un:::er 

the Ac t , I-art VII or'' t.!-.e J..ct eff'ectively rest:!.·icts an C:::bt.1::::.s:::.an ' s 

jurisiiction to investi6e.te ::atters cealt ·:.i. ti, b.:/ the Cc.....r::ission . 

Unc.er t::e i,rovisions o:,., t?:e (r:'.Juc.s-=:en -"'ct 1575;24 an C tudscar- :::.z:; 

not investigate any r:atter ":.n res-ect o:,., ·::l:ic i: t :"e re is , unc.er t.i:e 

frov:J sior,s cf ar::· .Act ••• a rigLt of e.r.i-e.s.l ••• c:c- a ri
0

:-.t to a.F,:t-1.:,' fer 

a revie·,·: , avai_able t o t:.:-2 cor:.!--:a ir:ar:t , on ti:e ::eri ts o:,., t:.e case, to 

any cocrt , er to a:..j' tr:.ct.:r:al cor:sti tut ec by or ur:::.er an:, er:ac .ent ••• " 

This rest:c-ict:. c:: er: t :.e ;.c-,.ers cf r:.. C::-.~t1dsr._.9. 1; a:.:.l.:.ec- ·;:r:et:-.er or r.ot 

the ri;ht to a_ F,ly for a revie,, , er to a~:;eal , r..as been exercisec . It 

apfeal has elc.;:,sed . Eo•:;ever , tbs r estriction is st.:b~ect to a pro·;iso 

to the effect t I:at if by !'e.:.son of "s1-ecial circi..=stances " it v;ould. be 

unreaso:-:a.ble to ex-'""ec"t a c c;:.~lair.ant t o exerci se his r ::..-h ... s of rev::.e ·,·; 

223 . S. 13 Cr::bu'.:.sr::2.n l.ct 1575 

224 . S. 13 (7) 

:c 
"' 
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Section 22 of t::e CL!budsz.an Act sets out tr.e i--C7,ers an C.:::_buc.sr::an 

may exercise after he has cor::pleted an investigation. '.i'hese FCT.·:ers n:ay 

relate Si,,ecificall.:, to the r:-.a tter ur.der investi6a ti en, suc:1 as a power 
to reco:r..:::.end the canceJ2ation or variation of a decision, or ttey n:ay 

be n:uch broader in scope, suer. as a fOwer to recor::r.er:d tl:.at any lc.w on 

which tr.e decisier: under ir.vestibation was based should be reconsidered. 

A  r ecent opinion of an C:;:bucscan225 illustrates t~e canner in ·:,hich 
the above Frovisions cay restrict an Czbuds=an' s jurisdiction. A firm 

of solicitors acte:i :'or a sel:'-ei:--f,lOJed far::-er ,.-hose cle.ic: unc.er the Act 

in res;ect of a heart attack ·,·;as c.eclined en ti.:e grounc th:lt cover under 
the Act in resi-ect o:' t1:e 1-.eart a ttac1~ :•,as excluc.ed by section 2( 1 )(b )(i) 
of the Accident Cc=~ens2ticn ;-enc.r.:er.t Act 1~7L. ~~  effect of tr-2.t 

provisior: is that, s~b2ect to section 2(11(a) cf t::at Act, the ex:r~ssicr. 
"perscnal injur:,-a,::.· accic.er.t" c.ces net incluc.e -

"Dar::.age to t:.e b oc.~, er c:ir_c.. caLlsed. oy 2. carc:::.c-v2.scular or cere·or c -v::ss::'....-~ . .:-e~iscce w:::.ess t:.e e:iso-:e is t::e resi....lt of e.:':'crt, str:::::.n, or s~ress t.2.i; is acncr::-a2., excessive, er 1.....r-..:.3u.s.J. fo:--t _e :erscn ~u:-.:""'2rir .. · it, 2.~-=-the effor~, str:'-i'-, or stress ._rises oL~ of a'-c in the course of t::2.t ;.ersc'-c:.s an e=;lo.:,·ee. '' 

An a;.;licaticr. :'or revie·.: r:as lcc.ged in res ect c.:' U ,e ::::oi:.=:ission' s 

decision. In giv:i.r.g a c..ecisicr: i r'3viei';, 
226 

1.,fficer .;;te.te:.. :.e ·::as sat:::..sfied. t._e i:i;a.:-i; .:.i;-::2.c,~ 7;2.s .,::e resu: t 
of effcrt, strair.. er stress tr . .:.i; ,,as abnorr;;a. ... , excessi·, e , or t...nusual for 

the Ferso. sufferir.~ 
.... 
l V O 7::e ::earing Cffi cer also acce: ted tte 

attack aro~e out of c.r..c. ir: t:r.e coi....rse o::' t!.e c.r,r,licar. ' s er:plo~:r.0r.t. 

Eowever, cover ur.c.er t!-~e . .'..et in resr ect of a l:0art ettc:.c:.: occt..rri .. c:; in 

.... d. ~ 227 such circt.::stances :.. s ex! ressly restr:.c .,e .,o er::p_oj·ees. T"ne 

applicaticn for rev:i.e·:.-~·.as t:.erefere unsuccessful. 

225. -;-;.1157c; ~ : . . .:..A3. 113 226. ~evie·.: ::o. 75/?..1117 
227. As c.efined in ~ .2(1) of tt~ Act. 

~lCiO" ,A 
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It being aff,2.rent an apFeal tc the ;.}::peal J..uthori t:, •,;ould also 
be unsuccessful, t he solicitors aFFroached the Cr:bucs~en wi th a view 
to bringing about an ar::er.cr.ent to the Act . An Cn:budS!c:an ceclined to 
acce,r: t ji;risciction to consider tl:e r::atter for t he follc.·:ing reasons: 

~7hile s . 22(3 1 (e) of ti:e Ccbudsr::en Act 1 975 ~rovid.es t hat an Orr:bud.s..:2.r: ::ay recc:::-.::.e::1d. that a.'1:r la-;-; be r econsidered, he oay :lo so only after carr:·in out a ::..nvestic::;ation into a cor::flain-c ,·:nich :C..:ls 7.i. t::Cin t~e scc;e o::' ti:e r::.ain Oferative Frovisions of tr:e Act, na....el:, s . 13 (1) . In this case t r:ere \':as no act or or::is sion , dee::. si c::1 er r.::,ccr:-_i;_end-ation ·:·:--..:.eh coulc.. fer:.. tr.e sub~ect of a::1 investigation by r:.e . T.!-ae c.ecisior: cf t :-.e :-:earir.c Cfficer -::as or.e in r es1,ect of whic:-. t::ere ·::as a statutory ric/- t c:' c:;}-eel to tl:e .Accident Co:::-.;.ens2.tion ;.;;e3.l ;.u-c::.or::..t:/, 2.::.c.. in ter,..s of s.13(7) cf t:::e '-,._j'..:c.s=en t.ct 1975 such cecisions are excluded fro~ an C:-oucs~an ' s jtXi-~ict::.on unless t:ere are s;:,ecia l reasor:s ·::i1:t -c:-.e ;:,erso. cc:.Lnc-c be ex.,.ectec. to take advant age of tr...at r::..,:::.t . .o sue:-. reasc:-.s a~. 0 2..I'P to ex::..s.., in t}1is case , ir.C.:?eC.. ~::~ cla~ ar."t: r-c.C. eve:.:. l 0 C: :-.:=.:.e::' of' t he t:relicir::r.- ~e:t o:~ t;-.e a1,:eal 1,roce-::.tZ'e o~,c c:.-:·l.::i.r.,., for a r erie·,•: . n22c - . 

It c ould be e:~~ecte:: .... • ... !) ..... 
""---- V the c-1.e-::- of an C::.ot.:c.s::.a!l to invest:;. 6.::. te 

matters relatins tot~£ ad.ci.nistration cf the Act ~ill , in :-r~ctic 0
, b~ 

very r estricted . I'he - r -.se::ce ot a r ev:.e·:: ar:c. 2.L:-eal :-r-:ce'.:ure ::~ar.s 
that an Cr::~uc.sr:ar. ::ay r:ot ir.vesti 6 c.te ::atters 7;r..ich are .:;t.:'::l~:;)ct to t:-...a t 
pr ocec.ure unless tr:e "s.:-eciE..~ circ;..::star.ces" ~ro·,;::..sic .. 2.: :--ies . :1:e 
follo.ving st.2.t::.stics Leve been t~:er. :!'!'c::. -che ~efcrt cI' tr,e C::"!bud_,r::en 
for t :r,e ~;ea r encied 31 ~. arch 1977: 

228 . 1 1· . z . A. !t . 113- 11~ 
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de c lir.ec j~.:sc:.-= et.; or: disccn- ~ - investi ~=.te-:. 
-:ini;~C c: e. ,·m not contin-s.1 3 ( 1 ) s .1 3(7) just ified justif'ied uing s. 1 7( 1 ) a . 2 10 12 3 6 10 9 

b . 3 21 16 5 7 18 

a . year enced 31 . 3 . 75 

b . - c l.ll!:ulative 1. 1c . 75 t o 31.3 . 75 

In each case ,1here t r:e complaint to an Cr:':)udsnan was fow:c to be 

justified, and in r:a.cy ceses v.-here t::e co'":plaint v:es discor:tinued , the 

complaint related to e. delay in dealin6 witt a clair: t.:r.der "tr:e Act , or 

in dealing with an a1'~lication f'or review . In each case ·,,..::e r e juris-

dic tio!i ,;,:as declined , -c::e cc:::.t"laint r elated to t ~e u.e ri ts of' a ferson ' s 

cla::r: under t ile ~et . 

I t would t ::er efor e a~ ~ear that , like t!-..e ~'.::.nis ter , t::e effect:: ·,eness 

of' an Ct8udsr:an is li=::.:ed t o ir.vest::.gatir.6 =e.:ters s~c~ as del~J e.:q:.er-

ience:3. in t he -t- r ccessir.;; of clai.:-.s or ti.~ tj-;e cf' tr 0 -tr:er,t ::-.e clai:.e..r.t 

has eX'.!"'erier.c ec. ·:.te!:. c.ealir.g 7;::th t:-;e Cor:=.issicn . ~.atters Going tc the 

n::eri ts of a clai:: ';'!Ould r.ot ger.erall_:· cc!:.e ·r.::. :::..:.n the juri -:::::.c:icn of' an 

Onbuds=£:.r . • Ec:,:ever, ir. sc:-e r es~ec.,.: , ar. C.:-.::i~-:s=.an ' s juris:2ic:icn =ay ::ie 

more lici t ed. t :-.ar. t:.e.t o:' t::e :.inister . The : ·inister r:a:; cor.cern ::i:::sel:f 

witn r:-.2. tters cf ger.e r --2 ;o~::.cj·: a..'1 C::buds:::a.n -:.:e.:,· only exnrc::.se his 

powers cf investig2ticn ir. r 3s_ect of a ~a :er a:'fecting a : y ~erson or 

bodJ of }-ersons "in his er ::.ts ~ersc .al ca;acitj·" . Furt:.er:::cre t ile 

more ger:eral I, c·,·;ers of an Cu.':)U::~an , s t.:ct as .... 
l., .. ..e J, c:.-er t o r "' ~ cr::.r:end 

reccns::.c.er a :i o" of' st .. ., ·t(;r j· _pro ·,isicr:s , -::.e.··./ nc-: be exerc i.s~ u .le-s an 

Cbbudsr:::?..n ~ay f~r st ~ssc:.::~ juriscictic,. , 

total 

52 

70 
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.Al tr.ot.:c';D t.'le re vie·:. c.r.c. e.?~eal p·ocedure ;.rovic.ed by Fart VII of' the 

J.ct is not necess.:::ilj' t::e sole .::eans by w:b..::ch a r1erson -.,;ho is c.issatisfied 

with a c.ecision of' the Ccr:i.ission cay have that decision revie-;,:ed , it is 

the .E, r ocedure of :-rinci_;;cl ;;ractical s..:.gnific ance . 

The need :f er a :-roced.i..:re \7nereby decisions of t~ e Cor::r:ission cay be 

subjected to rev:.,:;-:; 2.r:c:. ;;.~;,ee.l , and t.r.e fore tr.at i::rocedure t:::.;.;.es , is 

governed largel,:;- by t!!e Co!:"..::.ission ' s initi~l c.ecision r:.akir.e; l-rocess . 

~hen the Co~ission is exe~cis:.ng its initial c:.ecision :::aking :-~~ers , 

particularly in r e la~ion tc cl2i:::s for coc;ensation or rer.abi:itation 

assistance unc.er -:::e .!.c"t , t:i.ere are fe·:; frocec.ural re uire.:::ents 7:hich 

.cust be observed. 0::,0 -:he Cc=::ission . ':'::e Ccc:issic!l is re ~u:.red to c-.ake 

.en~uiries fer t :.::: ;ur_,os~s c:' ,·.-:-.i ch it has cert2.in .:-C-,,"Ts ·1e3tec. in it 

by tte ~et , anc to =a~e a c.ecision FursUE..r.t to he exerci~~ of ~n a~~ir~s-

trative :;:ewer . T.r.e ccnsi:: 0 r2.tior:s ·::G.:.c:1 h2.ve been t .2.~en into account by 

the Cor:-.mission ir: reacr.inc it:, c.ec · sior: , 'r.::et::e~ t::s,J r el::i.te s1 ecific"'li' 

to t::.e :::atter ur:c.er consic..er2.ticn , er c.cre 5ene.·ll.i· -:o ::-.::.tte!'3 c:' :-olicJ, 

,,ill not necessaril.i· ":)e s.is c2.csec. to t: e er!;c .. a!':'ect~c. b·· t :.e "ecisicn 

and t!'..at :..erson -.- il_ i;enere.-1.:; not r:av 0 tL-e c.;::· crt-_::-...:. t_· ... o be r:e nr c . 

7:hile st...ch a :-rocec....re .::a:,· eru:.ble tr.e Cci:-.:::issic ... o c:eal ·:;i th a large 

re1,resen"t a bureai.;cratic c:ec.:.sion-::-.a~:ing :-recess in 7,hich t he ferson 

affectec. "-:Jy the Co::..::::issio .. ' s c.ecision ::2.s :'e1: r::. gi1ts er ;.r::.vil ee; 0 s . 

An a;~licatic~ =~r r~vie~ in res;ect c:' 2. decis:cn o: t~e Co:::::.::.ission , 

w:.ich is the firs:: s~.:::ce in t:-.e r evie;-; ar.d a1-.:-eal ;recess :n ::.atters 

relatin; to t:1e ,; c:._-:..e •. t c:f' cc=_ ensatio!'l , .. e rovi sior. o:f' !'e;abili t E!tion 

2.ssi s ta!:.ce , e .. d lev"i.es , is ~at:: r , is a 

1111 
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fern of revie~ citr.in tne bureaucratic structure of t he Ccr;:::;j_ssion, 
conducted either by the Co:::.::::ission itself', its Delegate , or a Hearing 
Officer afpointed by t he Cor:r:.ission . ::owever , t i.e review ::: rocedure has 
an ap?arently uni ~ue feati.::e in that unless t l:e Corr:.cr:ission revise s i t s 
decision in favour of a revie-;-; applicant , or t ::-.e applicant wi thdraws an 
applicati on fo r r e view , t he a_;.p licati cn f or revie-;v r:.ay only b e dis1,ose d 
of after t t e r e has been co~Fl i ance on th e part o:' t he Cor:::r;:i ssi on or ::ear i ng 
Officer ~ith t r.e full ri gours of t l:e a udi a lter s:: ~arte~ as?ect of tre 
princip les of na tur a l just ::. c e . Tr.e r e view afF l icant ::. s ent i t led to a 
hearing in r e s:;:ect of -,.;h::. ch 1:e has h2.d t ::e r e".:U::Si t e n et i c e a nd at ·:;hich 
he n ay be 1- r e s ent , r e:;,r esent ed , anc. a t ·:;hich he '::.ay f r esent any r e l e van t 
e vi a e nc e i n su?;, er t of h~ s app l i c a t ion . ?ur t!".er:::cre , t"::e Cor:-.::ii s s icn er 
Hee.Ti r.5 Cffice r c t.: s t c.isc:lcse t o t he ap;l::. cant (e r a t least t o r...i s r ::,~ r es-
e nt ati ve all evic.ence a..i ::. r.for:::ation r ece::.vec. er asce~~c.:. .ed o~r.Pr ~han 
at t ::e hearing . :'::e a??l::.cant ::.s enE t_ed to a decision in 7:r:. ting _;i ,,.:.r. 6 

r ea s ons •,:ter e ~::s.t '.le c ::.si:::n :::2..·J ce the st..bJect c:' an a:;: e2....!. to t he .!.F:::,eal 
Aut ::eri t~; . 

J.n a1,peal :iefc..r e t: .e .t.:;::;:eal J.ut:'lor ::. t.,.· ::.s tl'.e fir st c:ccasicn on 7,nich 
a de c i s:. on of t :.e Co=rr:iss::.on is consi::ere-:i Dj' a:: i .c..e:::er.c.ent judic::.a_ 
authcri t j· . 7-.vo z:.att er s o:' iz:.? er t a nee cay be n ec. in r e~~ ect of the 

The f i rst c oncer ns fcr::-.ulations of fO l ic:,.· bJ the Cc.::-.rr.ission . Corr.r.:ent 
has alreac.:.,· b eer: z::ac.e t o t:.e eff eo~ t::at in an a!';eal ? rocec ure ·.-.-hich 
provi cies a ri g1.t of aI-real to an in.::.e: e .. dent tr::. ·.::iw-.~l , t: 0 re ::.s a d:-.?.g 0 r 
t hat tri buna l , ·:::1en c onsicerin 6 an a-:i:-eal ·:,hie. concer ns the ar~ l icat ion 
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of p olicy consider a t i ons to a part i c ular se t of f a ct s , =ay fai l to 

a pFreci ate t he full i.I:::p lica tion s of t he FOlicy in ~~estion . A de c isicn 

by t he Ap;,e a l Aut'.ori ty Thlch achie ves a f ai::- e.nd. just result 

in t he c a s e b efor e it cay 21::oun t t o di s appr oval of a ~art.::..cular ?Olicy 

fo lloi7ed and apr,liec. by tl:e Co:::cission . This ,;;.ay cause ccnsi · e r able 

diffi cultie s in t~e ad.I::inist r ation of the Act , yet a~Flications of FOlicy 

t o a f arti c ular case should. not be be::,,ond challer..t;;e by t::e fe r son 

affected by t hem . 

The s ol u t ion },.!"Ovi :ied. b :i' the Act , -..:her e b.:; t:1e Coc::=iss.::..on r::ay be 

re;,resented. by Cour.sel before ti:e J.._ I eal Autr..or i t.: ar..c. cay locge a 

rei,ort ( a.nd. tender evic.ence 1 in r esi-ect of policJ r.atters raisec by an 

appeal a:;::;ear s t o ac::ieve a c.esi r 2.ble 1E.ance bet-:;een tr."' interests o::' an 

indi v:i . .:u-<>i , anc. t:r.e .,..ublic interest in the e::'f::..cient ac...::.i..is r2tion of 

the Ac t . 

The second rr.2.tte::- o:' :..=::;::crte..'1ce in relat:.or: to tl:e . .!..p;eal J.utLcri t .:: 

concerns tr..e AP,i:e2l Authori t.-;· ' s r,m:er to suost::.. ti....te :. ... s o-,:n di scret::..on 

for t:s..a t of the Cc:-.=:.ssio,, ~r a ~foaring Officer . Cases c.ecic.ec. i..:.r.:5.er 

legislatior: com:a::..::::..ne:; s::...:..::..::..a.r _:::-ovisions .. c .. ::cse i. tr.e :.et r e 0 \.!~ati1. 6 

tr.e powers of t}:e '-?:~eal ;.uthcri t:1 ·:,ou_d st.: 0 est Le },: .::-eal J..ut::cri t:,: coes 

fro2 tl:e Cocr..issio .. or a ::earin6 Cfficer . .'.cccrc.ini:;ly, its ~a,o;er to 

substitute its o,;n c.isc::-etion for tL<'.;.t cf tr.e Ccc.r:iss:or: or a Eearing 

Of'ficer cay be exercisec. o .. 1.-;r in lici ec. circt.:.:" s a .. ces . :'h:s r.-os t:,e 

ef::'ect o:' increasi;: - t'.-.e : ract::.cal i:;:_; crtar.ce c:' :-.e rev::..e ·:; .:-:-cce::txe 

v:hich ca,y not be usec. si.r::;l· as 2 " tr::.21 r:..:n" to c.isc2.cse t r:e s:.crt-

cor::ings ::..n the re·r::..e~; ce.se befo:-e .... 
:::. " is co sic:Lred Dj' t!"'.e 
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The extent to r.hich the Surrer::e Court and Court of A~;eal r.ill become 

involved in the revie~ and appeal procedure ~rovid.ed by Fart ~~  of' the 

Act is not clear. Certa::nly, one of the objects of tte Accident Campen-

sation ~ . vCr.er:e 77as 
to avoid the exter.t to which it was necesS2:"J to have 

recourse to the Courts, ITiti resultant delays and ex~ense, in seeking 

compensation in res~ect of' _personal injury t.:.nder ','lor':.ers' Ccq:ensation 

Legislation or in an action at comcon law. It mey be that one 'l:ay of' 

measuring the success of' t:-.e revier, e.nd ap_;,eal ;:rocec.ure \'d.ll be by 

reference to fre~uency with which af eals eventually re~ch tte Courts. 

It is suggested, hc;•;ever, tnat if' the Coill"ts ere to f'or= fart of the 

reviev; and appeel :r:.rocec.ure tJ:ere should be ;. rcvisi on :er the Coa:issi on, 

or the Af.Pee.l P.uthori t~.-, to state a case for tr:e opinior: of t::e S~.-rer:e 

Court on ;uestior..s of la,; -;vhicn arise in tLe course cf _,::i.tte!"s before 

them. 

One conclusion, r:c·::eve!", is inesca;.able. ~he rev.:.~·:; ::1r.c. ar: eal 

procedure is a flexible :'.rocedt..re Y:nich r,ersons 7l!:o are dissetisfie d 

with a decision of t·.e Ccs::.ission are n ot slo·,':" -:a invo;.:
0
• 
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