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Abstract

Making an unauthorised copy of a copyright-protéaterk is a copyright infringement, as is making
an adaptation or a derivative work without gainjmipr consent from the author or authors of the
copyright-protected work. It was once questionedreg of the Berne Convention amendment meetings
whether to take photographs of copyright-protedieedary works was to make copies of them. The
meeting concluded that taking photographs of Iiteraorks meant making copies of them, and,
therefore, photographs should not be taken witlgairiing the prior consent of the author or authors.
However, there was no discussion about photograplwher type of works, such as buildings and
sculptures. Taking photographs of architectural aowlptural works permanently situated in public
places is protected under “freedom of panoramao&ision of copyright laws that permits the taking
of photographs of those works, which is appliededéntly in some countries. This paper discusses
copyright protection for those photographs, thotlggre are not many cases available in this issue as
the terminology of “freedom of panorama” was ondgently coined. The discussion is based on the
Berne Convention, and copyright law in the Unitadt&s, New Zealand, and Indonesia. Freedom of
panorama may seem to limit the exclusive rightsafchitects and sculptors to authorise any acketo
done over their works. However, photographers latse the need to be sure that their photographs are
protected, including photographs that are takereutite freedom of panorama. Therefore, this paper
argues that the photographers who take photograpthar the freedom of panorama should be able to
exercise exclusive and moral rights over their poaphs. Although the three countries mentioned
provide protection for the “freedom of panorama’isiprotected differently and, therefore, thera is
need to include the freedom of panorama in an nat@nal copyright treaty to avoid a possible
conflict of laws.
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COPYRIGHT LAW AND THE FREEDOM OF PANORAMA:
THE RIGHT TO COMMERCIALISE PHOTOGRAPHS OF PROTECTEDIRKS

| Introduction

As the world of photography and tourism becomesenpampular, it is inevitable that
tourists and others will wish to take photograplghe places they have been to,
including photographs of buildings and sculptureat tare permanently situated in
public places. The “freedom of panorarhahakes it possible for others to take
photographs of copyright-protected buildings andigares without having to gain
prior permission from their architects and sculptofhe act of taking those
photographs is not considered to infringe copyridiéwell, with reference to the
term “panoramafreiheitbased on German copyright law, argued that “tkedom of
panorama” as “the right to take photographs of ipulsbaces and use such
photographs for personal or commercial purpodes”.

Newell limited the discussion of the freedom of pama to be more focused on
copyright law in the United States that only allowsople to make pictorial
representations of architectural works, which faugt as a “very narrow view in its
approach to freedom of panorama in comparison toynwher jurisdictions®. He
then argued that the same provision should alsty apsculptural works. This paper
examines whether the freedom of panorama equatésetéreedom to photograph
copyright-protected works, such as buildings andpgares permanently situated in
public places, without the prior consent of thehaws of those works. This paper also
discusses whether it is possible for photograpttegain commercial advantage from
those photographs under copyright law.

The freedom of panorama only directly relates twhiaectural and sculptural works
that are still protected by copyright and are peremily situated in public places, as
there is no question about prohibition to take pbmphs of copyright-protected
works in controlled spaces such as museums angigzhihalls without its copyright

holders’ permission, or the freedom to take phappgs of works that are already in
the public domain. Despite the fact that the freeds exercised in several countries
including the United States and New Zeafangcognition that the freedom of
panorama provides copyright protection for photppra works still depends on

! Bryce Clayton Newell “Freedom of Panorama: A Corafige Look at International Restrictions on

Public Photography” (2011) 44 Creighton L Rev 405.

2 Newell does not define the meaning of “public sd@nd there is no reference of this term in Title
17 USC. To compare to New Zealand Copyright Law4138e terms being used in art 73(1)(b) are
“public places” and “premises open to the public”.

3 Newell, above n 1, at 405-406 (footnote added).

* At 406.

® For example, the freedom to photograph architattworks is mentioned in the United States of
America through Copyright Law Title 17 USC § 120¢ad in New Zealand through the Copyright Act
1994, s 73.
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national copyright laws, and there are no provisidhat mention it in any
international treaties regarding copyright protattiincluding the Berne Convention.

The term of “the freedom of panorama” that was ediby Newell actually includes
three legal issues. The first issue is relatedht éxclusive rights that exist over
architectural and sculptural works. Architects aedlptors are entitled to exclusive
rights over their work, and that includes the right@authorise the making of a copy,
adaptation or derivative work. If taking photograpbf architectural and sculptural
works is considered to be copying, then the takihthem without the prior consent
of the authors of those works would be an act gfyaght infringement. However,

taking such photographs for personal use or undegruse reasoning might not
necessarily offend the author’s exclusive rightserEfore, the first issue is closely
related to the second issue of using such photbgriqgy commercial purposes.

Exclusive rights held by the authors of copyrighttpcted works include the rights to
gain commercial advantage from them, or the ecoaaights to the work. Taking
photographs of architectural and sculptural workstgeted by copyright without
gaining prior consent should not be a legal issukwBsg as the photographs are taken
under the freedom of panorama and for personal amg® However, when a
photographer would like to gain exclusive rightsstach photographs or, at least,
would like to be able to commercialise them, a tonfwith the architects and
sculptors’ exclusive rights arises.

The third issue is related to moral rights over gitographs of architectural and
sculptural works. Moral rights are given to an awthof a work as an
acknowledgement that he or she made the Wdfka photographer gained moral
rights over a photograph, he or she would alsorbetgd exclusive rights over it, and,
therefore, the photographs would be protected Ipyroght in the same way as other
photographic works.

® New Zealand Copyright Act 1994 acknowledges tlaspnal use of copyright-protected works is not
copyright infringement, and it is limited to thetad copying sound recordings under art 81A of the
Act. Private uses of copyright material are aldovedd under the Act, with some limitations under ar
43 of the Act including prohibition to make moreathone copy of the same wotindang-Undang
tentang Hak Cipta 200@ndonesia) [Indonesian Copyright Law 2002] alfoves personal use in art
15 of the Law including to make of a copy of a cat@p program for the owner's personal use. Though
it is also recognised in the United States, thetddhStates statute does not provide a provision for
lawful personal use.

" Berne Convention for the Protection of LiterarydaArtistic Works (opened for signature 9
September 1886, last amended 24 July 1971, erttvyffance 15 December 1972) [Paris Act 1971], art
6bis (1).
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For the purpose of this paper, “freedom of panoraordy refers to the right to
photograph architectural and sculptural works withgaining prior consent from the
authors of those works, in line with provisions tlre Berne Convention for the
Protection of Literary and Artistic Works, and cogit law in the United States,
New Zealand, and Indonesia. The issues related hether the authors of such
photographs should be able to exercise exclusidenaoral rights will be answered
by looking at the copyright laws in those countries

Copyright protection for photographic works withime Berne Convention is firstly
believed to be limited to photographs with “origifaaspects and those which are not
based on copyright-protected workEhe second condition of the protection may also
mean that photographs of buildings and sculptued®rnt under the freedom of
panorama are not protected under the Berne Comwveriecause the objects of the
photographs are based on something already prdteciger copyright. However, as
the Berne Convention has never set a clear limitvbith type of photographs are
protected under the Convention, it would then léadthe question whether the
freedom of panorama should be included in the B&wevention, as that freedom is
already protected in several countries.

A A Possible Limit to Exclusive Rights and Moral Regfor Architects and
Sculptors

Though Newell did not elaborate more on the meanintireedom” in the freedom

of panorama, the word “freedom” should refer to #imlity to act under the law

which related to taking photographs, and this foeeds closely related to the right to
freedom of expression. Though art 19 of the UniseBeclaration of Human Rights
only explicity mentioned that “the right to freedoof ... expression includes
freedom to hold opinions without interferent®’the freedom of expression is not
limited to such explanation and also not limitedetxpression through writing or

speech.

8 Newell, above n 1, at 410. Original means thatwioeks were made not based on other copyright-
protected works. See also Stephen P Labas International Protection of Literary and Arfist
Property (The Macmillan Company, New York, 1938) vol 1 &12and Sam Ricketson and Jane C
Ginsburg International Copyright and Neighbouring Rights: €TtBerne Convention and Beyond
(Oxford University Press, Oxford, 2006) vol 1 aP48

% “Records of the Diplomatic Conference: Convene@énlin, October 14 to November 14, 1908” in
Sam Ricketson and Jane C Ginsbumternational Copyright and Neighbouring Rights: eTBerne
Convention and Beyor(® December 2005) Oxford University Press <httfoligl.oup.com> (Records
of the Berlin Conference of 1908).

' The Universal Declaration of Human Rights, art 19.
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Related to the freedom of expression, copyright V@&s established based on the
thought that expressed creativity should be pretecinder the law. The freedom of
panorama should be defined as the freedom to ptagibg anything in public places
including copyright-protected works, because difficult to put a boundary in public
places and to ensure that people do not offenththdy taking photographs of public
places. Public places do not belong to anyone, ghdgtographs, under certain
categories, are protected as works of art of tleqgnaphers and are protected under
copyright law. This protection should be made d{eao that the photographers are
protected and their creativity is not limited byets.

As this discussion will include the effort to deteme exceptions and limitations
related to copyright protection, then it will bepappriate to also take the three-step
test to Berne Convention into account. The threp-$tst is a clause that establishes
three cumulative conditions to the limitations anaeptions of a copyright holder’s
rights, used legal parameters for reproducing a&wbThe limitation for a person’s
freedom or rights under the law lies on other p&ssdéreedom or rights. If an act,
when taken, could be violating other person’'s fogedthen such act should be
considered as off-limit. The same logic should @pfadr the recognition of the
freedom of panorama. If the applicability of thisddom could violate other person’s
freedom, for example the freedom for architects squptors to create any form of
derivative works from their works, then this freedshould not be applied. However,
in the same sense of this logic, if the law shoutd see the applicability of this
freedom as violating architects and sculptors’ tsgtthen this freedom should be
applicable when necessary.

Although recognition of the freedom of panorama ldobe considered as a
development of current copyright protection for figraphic works? it would not be
easy to conclude that this freedom should be pietec©n the one hand, protecting
photographs taken under freedom of panorama ceald o some legal and ethical
problems in relation to copyright protection of tlbjects of the photographs.
Protecting the photographs may be in conflict vtite moral rights of the authors of
the depicted copyright-protected works and alsdr thights to gain commercial
advantage from those works. That is because tagimgfographs of copyright-
protected works may be considered to be makingesopi the works, and publishing

1 Roger Knights “Limitations and Exceptions undere tliThree-Step-Test’ and in National
Legislation-Differences between the Analog and @ilgenvironment” in World Trade Organization
Regional Workshop on Copyright and Related Rightke Information AgéMoscow, 2001).

2 Recognition for copyright protection over photqajia taken under the freedom of panorama would
mean that there is no “grey area”’ that such phejuwg are original works and therefore the
photographers are entitled for exclusive rights arudal rights over such photographs, while cursentl
there is no internationally-recognised criterial&termine whether a photograph is original or not.



COPYRIGHT LAW AND THE FREEDOM OF PANORAMA:
THE RIGHT TO COMMERCIALISE PHOTOGRAPHS OF PROTECTEDIRKS

such photographs may be considered equal to thefaefproducing thefi, which
would logically require prior consent from the awrth or copyright ownet$ of the
works to authorise those acts. Doing such actsowittyaining consent from the
authors of the copyright-protected works would a&tel the copyright owners’
exclusive rights over the works, not to mentionlate the authors’ moral right to be
acknowledged as the authors of the works if thelipiud copies fail to give them
proper attribution.

On the other hand, taking photographs of copynmbtected works might also be
considered as making adaptation of the wotkshich will result in the making of
another artistic work based on copyright-proteateniks® If that is the case, under
the freedom of panorama, a photographer would be &b gain commercial
advantage from a photograph of a building, althdugmight not be considered to be
the sole author of the photograph because the grayih was based on another
person’s work. However, it would also mean thateotheople may be able to gain
commercial advantage from a copyright-protectedkywand that would eventually
defeat the purpose of protecting the author's esketu rights for his copyright-
protected work.

The professional photographers who put their effarto producing photographs of
copyright-protected architectural and sculpturalrkgowould like to exercise their
right to gain commercial advantage and to publ&isé photographs and to have that
right protected, to be acknowledged as the authtivair works, and to have the right
to convert the photographs into various medium# s posters. Protecting those
photographers’ rights to do that may violate thehaects and the sculptors’ rights to
be acknowledged as the authors of the works depieter example in New Zealand.

3 Berne Convention for the Protection of LiterarydaArtistic Works (opened for signature 9
September 1886, last amended 24 July 1971, ertvyffonce 15 December 1972) [Paris Act 1971], art
9.

14 As the exclusive rights attached to copyright rbaytransferred to other people authorised by the
authors, although it is not mentioned in the Be@envention, some copyright laws mentioned
different definition for authors and copyright ows#holders. For example, Art 1 of the Indonesian
Copyright Law 2002 defines an author as “persosemeral persons jointly upon whose inspiration a
Work is produced, based on the intellectual ahilityagination, dexterity, skill or expertise massifed

in a distinctive form and is of a personal natused copyright holder as “the Author as the Owner of
the Copyright, or any person who receives the riigoin the Author, or any other person who
subsequently receives the right from the aforegaidon”.

5 The act of making a new artistic work based oropyright-protected work is called making an
“adaptation” according to New Zealand Copyright A&94, while it is called making a “derivative
work” according to Title 17 USC and it has the sameaning as “derivative work” under the
Indonesian Copyright Law 2002. See Copyright Acd4,9s 92, Copyright Act 17 USC 8§88 101 and
103, and Indonesian Copyright Law 2002, art 12)1)(l

'® paris Act 1971, art 12.

17 A case related to this issue Tie Rock and Roll Hall of Fame and Museum, Inalet Gentile
Productions, et alwhich will be further discussed in Chapter Ill.
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It also may violate their rights to object to “dgatory treatment®, and somehow
defeat the purpose of copyright to “prevent thenglof the expression®, as well.
This paper starts with the question: should phetplys taken under the freedom of
panorama enjoy the same protection as originatertivorks, which are protected in
the Berne Convention?

B Issues with the Freedom of Panorama

This paper consists of three main sections. Tt $iection addresses how copyright
protection is given to photographic, architectuaald sculptural works as a part of the
history of protection. It includes the reason whacle of those types of works were
protected, the arguments and debates on whiclprdwsions written to protect their
copyright were based, and to what extent the tippseisions protect the authors of
those works. The paper then continues to analyseleal basis for the right to
photograph copyright-protected works that are #natpermanently situated in public
places in the United States, New Zealand, or Insiap@nd whether the freedom of
panorama is protected under the copyright lawsho§é¢ countries. The discussion
then goes on to answer the question of whethefréeelom of panorama should be
seen as limiting the copyright held by architect&l asculptors whose works are
photographed, or whether it should be seen asimgeaéw artistic works, and that,
therefore, the photographers should gain the saciasve rights and moral rights as
the architects and the sculptors have gained. Tlid &ind final section lays out
discussion about other issues that may arise becafuthe protection afforded to
photographs taken under the freedom of panoranthakso what may happen if the
freedom of panorama is considered to be an aamfright infringement.

Part Il of this paper first looks at the historyaapyright protection for photographic
works, in order to explain the basic protectiorfsraied to photographic works under
the Berne Convention (1886) and its amendments$ tngtienforcement of the Paris
Act (1971). It then examines why photographic wosks protected under the Paris
Act (1971), what kind of photographic works aretpoded, and why the protection
afforded to the authors of photographic works affer@nt to those afforded to the
authors of other artistic works under the Paris (A871). After a discussion about the
protections afforded to photographic works, theguapoks at to what extent that
architectural and sculptural works are protected.

18 Copyright Act 1994, s 98.
19 Susy Frankelntellectual Property in New Zealar(@nd ed, LexisNexis, Wellington, 2011) at 5.6.3.
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Part 1l presents discussions about the possibdityprotecting photographs taken
under the freedom of panorama while at the same protecting the copyright of

architects and sculptors’. The arguments will l@adlexamples from three countries,
which are the United States, New Zealand, and lesian One the one hand,
copyright laws in the United States and New Zealpravide provisions that are in
line with the definition of the freedom of panoramadich was coined by Newell, but
the meaning of freedom of panorama is more limitteithe United States than in New
Zealand. According to cases in both countries, ceroralising photographs taken
under the freedom of panorama may be possibleafdtetects or the sculptors of the
depicted works do not necessarily obtain protectanmoral rights on the pictorial

representation of their works. On the other hane,Ihdonesian Copyright Law 2002
does not provide a clear provision stating whettier freedom of panorama is
allowed or prohibited and therefore a different ragh would have to be taken to
determine the legality of taking photographs ofhéextural and sculptural works in
public places in Indonesia. This part of this papéyo provides the provisions
regarding the protection to exercise exclusive teglireedom of panorama, moral
rights, and economic rights based on the provisionghe copyright laws in the

United States, New Zealand, and Indonesia.

Part IV compares copyright protection for photodpapaken under the freedom of
panorama to copyright protection for photographs‘mfblic domain works”. The
arguments provided in this part of this paper wouldke a point about how
photographs of artistic works should be protecteden copyright. It argues that the
act of taking photograph of artistic works shouldt rbe seen as copyright
infringement because taking photographs does riettathe ability of the copyright
owners of the depicted works to exercise theirtsgiver the works.

Part V presents other issues that may arise or aratalready debated in some
countries regarding copyright protection for photqans taken under the freedom of
panorama. That debate includes the possibility asfflct of laws, limitations and
exceptions for the use of photographs taken urdefreedom of panorama, and also
limitations and exceptions to the exclusive rightdd by architects and sculptors.
Finally, the paper argues that taking photographscapyright-protected works
located in public places should be allowed and tbapyright protection for
photographs taken under the freedom of panoramaldibhe explicitly mentioned in
the Berne Convention to avoid ambiguity about igvjsions and to avoid different
protections in “the countries of the Uniof?"The paper argues that photographers

20 paris Act 1971, art 1. The member states of thexd@&onvention are called “a Union for the
protection of the rights of authors in their litgrand artistic works”.
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should be able to gain protection for the exclusights over such photographs as
well as the right to be acknowledged as the autbbtise photographs.

The freedom of panorama discussed in this papey faduses on its effect on
photographic works, and not to other graphic regmmegtions of copyright-protected
works. Copyright law in the United States only pais the freedom of panorama for
pictorial representations of architectural wotksthe New Zealand Copyright Act
1994 provides a wider protection for the freedom pafhorama, not limited to
photographic works but also in relation to arcttiteal works®* It is only fair to
compare copyright laws in the United States and [Mewland for similar provisions
and therefore this paper limits its discussion e freedom of panorama and
photographic works.

I History of Copyright Protection for Photographicrchitectural,
and Sculptural Works

This paper focuses on the protection for photogsagfharchitectural and sculptural
works. Therefore, it is necessary to take a lookha@tw these types of works are
protected under the Berne Convention and its amentinincluding the arguments
and considerations behind the protection. This pfathis paper also searches for the
possibility of implied provisions under the Berner@ention regarding the protection
of the freedom of panorama. The explanations almmgyright protection for
photographic works will be slightly longer than é&mtions about other works,
because architectural and sculptural works hava pesected since the enactment of
the original text of the Berne Convention. Therevehdeen no questions about
whether there should be copyright protection fah#ectural works and sculptural
works as both are recognised as artistic works. édew the provision related to their
protection still went through some changes, suchhasdetermination as to which
national laws should prevail to protect the copytid-or the purpose of talking about
the history of the Berne Convention amendments,this chapter only each
amendment is followed by the year of its enactnaet the current Berne Convention
is called the Paris Act (1971).

Before discussing the recognition of the freedompariorama, it is important to look
at how photographic works finally became a partitefary and artistic works and

21 Copyright Act 17 USC § 120(a).

2 Copyright Act 1994, s 73. It provides protectiar firaphic work, photograph or film, and visual
image of buildings, sculptures, models for buildingr works of artistic craftsmanship that are
permanently situated in a public place.
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which forms of copyright are now protected under24t) of the Paris Act (197%5.
Copyright protection for literary and artistic werkwas discussed at various
international conferences, but it was not until&®4at photographs were included in
an amendment of the Berne Convention (1886) b\Btiussels Act (1948) as artistic
works. The amendment of art 2(1) in the Brussels (A848) finally allowed the
copyright owners of photographs to enjoy moral tsgand economic righfé. This
protection is given to photographs based on thgir@iity of the photographic
works? and provision remains in art 2 of the Paris A&7(L).

Although protection for photographic works was gbsovided for in the original text

of the Berne Convention, the protection given wéernt to how photographic

works are protected now. The change occurred amgfaphic works began to be
considered as artistic works, although they had previously been recognised as
artworks in several countrié$.The first part of this paper explains the changes

copyright protection for photographic works, expkiwhich type of photographs are
protected under the Berne Convention, and exammiesther photographs taken
under the freedom of panorama fit the requiremémtbe protected by the Berne
Convention or whether such photographs have beplicitty protected.

A History of Copyright Protection for Photographic Yke

Although the Berne Convention (1886) has offereatqution for various literary and
artistic works since 1886, general protection footpgraphs was not included in the
original text of the convention because they weoé considered to be a form of
artistic work in European Union countries. Howevphotographs of copyright-
protected artistic works were protected in the BeBonvention of 1886, as stated in
the Final Protocol no. 1 of the Berne Conventiom.the Final Protocol it was
provided that photographs of copyright-protectedksashould be authorised by the
authors of the works in respect of their exclugights over the works and “within
the limits of private agreements between those hdne legal rights®’ Therefore,
the protection was given to “authorised photographsopyright-protected worké®

23 |n relation to the chosen countries to comparé tapyright laws and its provisions related to the
freedom of panorama, it is also important to knbet the United States and Indonesia are some of the
parties to the Paris Act (1971). New Zealand haRbme Act (1928) entered into force but afterwards
it has only signed the Brussels Act (1948) witheubmitting the required instrument to enter the
Brussels Act (1948) into force in New Zealand.

24 Berne Convention for the Protection of LiterarydaArtistic Works (opened for signature 9
September 1886, last amended 26 June 1948) [BsuAstll948], art 2(1).

%5 Ricketson and Ginsburg, above n 8, at 444.

26 | adas, above n, &t 227.

2’ Berne Convention for the Protection of LiterarydaArtistic Works (opened for signature 9
September 1886, completed 4 May 1896) [Berne CdiognFinal Protocol no 1.

%8 Final Protocol no 1.
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before photographs were recognised and protecteartestic works by the Berne
Convention.

The Berne Convention for the Protection of Literanyd Artistic Works has been
amended several times, with each amendment addiifteeent provision concerning
copyright protection for photographic works. Thesti changes to the Berne
Convention of 1886 were made in the Paris Additiohet (1896), where a step
towards an obligation to protect copyright for mgraphs was made. The Paris
Additional Act (1896) was revised by the Berlin A&908), which was then revised
by the Rome Act (1928). Significant progress intpeting photographic works as
artistic works was then made in the Brussels A8 and a change in term of
protection for photographic works was made in theclholm Act (1967). The
changes that were made are now applicable throghPtaris Act (1971) in 166
countries™

Different provisions aimed at protecting photograplorks were made based on the
arguments made by the countries of the Union. Eanlythe works were not even
recognised as artistic works, and therefore cowadb® protected under the Berne
Convention (1886) or the Paris Additional Act (1R9®iscussions about the
protection of photographic works also concernedngeives whether photographs of
copyright-protected works should be allowed and tiwae the copyright of those
photographs should be protect8d\evertheless, it was not specifically mentioned
whether photographs of copyright-protected worksenexcluded from the definition
of protected photographic works under the Paris(A871).

1 Berne Convention for the Protection of Literary ahdistic Works of 1886

Prior to the completion of the first text of therBe Convention in 1886, delegates at
the 1886 Paris Conference started the debate abdoether photographic works
should be added to the list of literary and adistiorks protected by the Berne
Convention. The delegations that participated ie ttonference took different
approaches to the protection of photographic woH®wever, as a number of the

29 sWIPO-Administered Treaties, Contracting Partidstloe Berne Convention” World Intellectual
Property Organization <http://www.wipo.int/>.

% Records of the Berlin Conference of 1908, aboe tit should be noted at the outset that this last
paragraph is totally unnecessary. A copyright woflart, such as a painting or a statoannot be
reproduced by means of photograplany more so than by any other meanmghout the author’s
permission If a sculptor has given a photographer the exatusight to reproduce his statue, the
photographer may take legal action against unaizéherphotographshe exercises a derived right
irrespective of the right he may have in his owmad (Emphasis added) This means that the rights
owned by the photographer over photographs of steitie depend on the sculptor's rights over the
statue. In other words, the photographer doesang bxclusive rights over the photographs.

10
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parties at the conference refused to grant pratedd them as artistic works, the
discussion about whether they should be proteaeattdo an end, with no unanimous
agreement obtained.Some of the countries represented at the Bernée@ote did
not consider photographs or any photographic wagksartistic works in their
domestic laws? In the debate, the argument was brought up theatptbducing a
photograph did not require skill. To produce a pgoaph only required the simple
operation of pushing a button, which that did nequire creativity”> Despite the
various skills involved in photography, such as éineangement of subject, lighting,
and perspective, some countries considered phgtoigravorks to be less valuabte.
However, to satisfy the demand for protection frima countries whose copyright
laws protected photographic works as artistic woridse provision related to
photographic works was included in the Final Protoof the Berne Convention
(1886)°

As regards Article 4 it is agreed that those caastof the Union where the character
of artistic works is not refused to photographsagregto admit them to the benefits of
the Convention concluded today, from the date ©tdming into force. They shall,
however, not be bound to protect the authors of suarks further than is permitted
by their own legislation except in the case of rim&tional engagements already
existing, or which may hereafter be entered intdham.

It is understood that an authorized photograph prfatected work of art shall enjoy
legal protection in all the countries of the Unicas contemplated by the said
Convention, for the same period as the principgttriof reproduction of the work
itself subsists, and within the limits of privatgreements between those who have
legal rights.

This provision made a distinction between “artigtimtographs” and “photographs of
copyright-protected work&®, both of which were protected under the Berne
Convention (1886), and “other photograpfissuch as photographs of views,
landscapes, buildings, portraits, and artistic warkthe public domain. Photographs
were protected under the Berne Convention (188&rasas they were considered to
be artistic works in the domestic law of the coiastrof the Union. One of the

%1 Ricketson and Ginsburg, above n 8, at 442.

%2 | adas, above n, &t 227.

% Silke von Lewinskilnternational Copyright Law and Polic§Oxford University Press Inc., New
York, 2008) at 176.

% Ricketson and Ginsburg, above n 8, at 443.

35 Berne Convention, Final Protocol no 1.

% Ladas, above n, &t 227.

3"At 227 “Other photographs” refer to any photograptiter than photographs of copyright-protected
works.

11
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downsides of the provision was that the protectibfiother photographs” could not
be claimed under the Berne Convention (1886).

2 Additional Act Amending Articles 2, 3, 5, 7, 12dd&0, of the Convention of
September 9, 1886

At the Paris Conference of 1896, it was agreed that protection afforded to
photographs should be expand%d}\lot all of the countries of the Union ratified the
Paris Additional Act (18969, but the Act provided protection without dependary
the recognition of photographs as artistic wdtkén its contracting states’
jurisdictions as stipulated in Art 2 of this A€t:

Photographic works and works produced by an ana®goocess shall be admitted
to the benefits of these engagements in so fareaddimestic laws of each State may
permit, and to the extent of the protection accdrie such laws to similar national

works.

This provision was a step towards a compulsory dgpt/protection for photographic
works in the countries of the UnifhiHowever, Berlin Conference in 1908 found that
this provision was made without reciprocity betweenntries of the Unioft!

%At 228.“Other photographs” were protected onlylie tountries of the Union which domestic laws
provided that the photographs were consideredtasi@aworks.

%At 229. See Additional Act Amending Articles 2,%,7, 12, and 20, of the Convention of September
9, 1886, and Numbers 1 and 4 of the Final Protéewlexed Thereto (completed 4 May 1896) [Paris
Additional Act], art 2.

% Ladas, above n 8, at 230. Norway and Sweden didatify the Paris Additional Act. Therefore, the
other countries of the Union could not claim thetpction for photographs under the Paris Additional
Act in these countries.

*1 At 230.

“2 paris Additional Act, art 2.

43 “Records of the Diplomatic Conference: ConvenedParis, April 15 to May 4, 1896” in Sam
Ricketson and Jane C Ginsbutgternational Copyright and Neighbouring Rights: eTtBerne
Convention and Beyonghttp://global.oup.com> (Records of the Paris @omfice of 1896). The
parties of the Conference admitted “as to photdggawhich had already been left out of Article 4 in
1885, agreement still could not be reached on dinizing them, as several laws refuse to recognize
them as having the character of artistic works,lavhevertheless affording them special protection.”
However, it was then agreed to enlarge the pratedid not only based on having the character of
artistic works: “...in those countries which do mpaint photographic works the character of works of
art, photographs will be protected pursuant topghevisions of those countries’ legislation, without
those who claim this protection having to meet ottenditions and formalities than those laid down
by the laws of the country of origin.”

4 Records of the Berlin Conference of 1908, abo\& fiThe consequence of the clause adopted in
1896 was that those countries of the Union wheee ldgislator did not grant photographs any
protection were not obliged to protect the photpgeaof the other Union countries, and yet benefited
from the protection granted by the latter countrids concession was thus made here without
reciprocity.”

12
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3 Revised Berne Convention for the Protection ofraiteand Artistic Works of
1908

Photographic works finally obtained copyright paiten similaf® to that afforded to
other literary and artistic works protected by Berne Convention for the first time,
under the Berlin Act (1908), although photographirks were not yet considered as
artistic works. Art 3 of the Act staté:

The present Convention shall apply to photographiicks and to works produced by
a process analogous to photography. The contractiumtries shall be bound to
make provision for their protection.

This provision was derived from Final Protocol Noof the Berne Convention and art
2 of the Paris Additional Act (1896), and the scayeprotection was widened to
photographic works and works obtained by any pree@silogous to photograpfy.

Although a provision in the Berne Convention (188&ted that the copyright of
authorised photographs was protected, that provisas eventually dropped from the
amendment of the Paris Additional Act (1896) by Bexlin Act (1908). The second
paragraph of the Paris Additional Act (1896) thedtected “authorised photographs
of copyright-protected work8® was deleted at the Berlin Conference, with the
following consideratiorf?

It should be noted at the outset that this lasagraph is totally unnecessary. A
copyright work of art, such as a painting or awsatannot be reproduced by means
of photography any more so than by any other meawmdthout the author’s
permissionIf a sculptor has given a photographer the exatusght to reproduce his
statue, the photographer may take legal actiomaganauthorized photographs; he
exercises a derived right, irrespective of thetrlglhhmay have in his own name.

5 Copyright for photographic works was protectedttin Berlin Act 1908, but photographic works
were not yet considered as a form of artistic woilkee debate on recognition for photographic works
as artistic works was mentioned in Records of tediB Conference of 1908, above n 9: “In certain
countries, photographic works do not enjoy spegifintection but are assimilated to artistic workd a
consequently benefit from the protection afforded them. Such countries naturally asked for
photographs to be included in the list of worksmaich the Convention applied. This was refused by
the countries which did not protect photographswly protected them on a specific basis, not as
artistic works.”

“6 Revised Berne Convention for the Protection oéllaty and Artistic Works (opened for signature 9
September 1886, completed 20 March 1914) [Berlin1®08], art 3.

47 “Photographic works include the negative prooé dliché as well as the positive proof, the ordinary
photograph. Processes similar to photography aoe, ifistance, pyrography, heliography and
photographic impression on stones, metals and.glasdas, above n,&t 232.

8 Berne Convention, Final Protocol no 1.

9 Records of the Berlin Conference of 1908, abo9¢g@mphasis added).
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Although the countries of the Union made an agredne protect the copyright of
photographic works after the amendment of the Bekkit (1908), different terms of
copyright protection for photographic works weredaahroughout the years of Berne
Convention amendments. The minimum term of pravecfor literary and artistic
works was first introduced in art 7 of the BerlinctA(1908), which provided
protection for “the life of the author and fifty ysaafter his death®™ However,
different provision applied to the term of copytigitotection for photographic works
in the Berlin Act (1908), stated as follows:

For photographic works and works produced by ages®@nalogous to photography,
for posthumous works, for anonymous or pseudonymeosks, the term of
protection shall be regulated by the law of thentguwhere protection is claimed,
provided that the said term shall not exceed the fexed in the country of origin of
the work.

The Berlin Act (1908) did not determine a minimumrnht of protection for
photographic works as it had for other literary antistic works in art 7. A number of
delegations at the Berlin Conference of 1908 werding to establish that
photographs would be protected for at least 15syé@m the date of publication.
However, objections were made in relation to eitherterm or the starting point and
a standardised term for the international protectibphotographs. The committee to
the Berlin Conference then reported that it had beén possible to agree on a

“uniform term”>2

4 International Convention for the Protection of ltiey and Artistic Works of
1928

The provision regarding copyright protection forofsgraphic works in the Berlin
Act (1908) remained in the Rome Act (1928). Theords of the Rome Conference
stated that “it was unanimously agreed that theukhbe dealt with in Article 3, as
hitherto, and not in Article 2°3

%0 Berlin Act 1908, art 7 para 1. The same term ofgution provided in Paris Act 1971, art 7(1).

*L Article 7 para 2.

52 Records of the Berlin Conference of 1908, aboge n

%3 International Convention for the Protection ofeltéry and Artistic Works (opened for signature 9
September 1886, last amended 2 June 1928) [Romel®28], art 3. See also “Records of the
Diplomatic Conference: Convened in Rome, May 7unel2, 1928” in Sam Ricketson and Jane C
GinsburgInternational Copyright and Neighbouring Rights: eTBerne Convention and Beyo(@
December 2005) Oxford University Press <http://glatup.com> (Records of the Rome Conference
of 1928).
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It was agreed in the Berlin Act (1908) that the rioies of the Union to be able to
freely determine the term of protection in theimustic law. The same provision
remained in art 7(3) of the Rome Act (1928) aftesimilar debaté* Because the

provision that was incorporated in art 3 of the lBeAct (1908) was not to be

regarded as an obligation for a country to provatesuch formalities in its domestic
law, the majority of the countries of the Union til Rome Conference of 1928
opposed the measure to standardise the term afgpiart for photographic works.

5 Berne Convention for the Protection of Literary ahdistic Works of 1948

In the Brussels Act (1948), photographic works wenally recognised as artistic
works protected by the Conventighand the same provision remains in the current
version of the Convention. The types of works thed protected by copyright are
mentioned in the second article of the Brussels(2@48)°’

The term ‘literary and artistic works’ shall inckigvery production in the literary,
scientific and artistic domain, whatever may berale or form of its expression,
such as books, pamphlets and other writings; ... svask drawing, painting,
architecture, sculpture, engraving and lithograpbtyptographic works and works
produced by a process analogous to photography

The provision regarding the term of protection iih &3) of the Brussels Act (1948)

was enacted based on the proposal to maintai@rb¥the Rome Act (1928) “in so

far as it concerns photographic works or thoseinbthby a process analogous to
b8

photography™

** The reporting chairman of sub-committee for cintogeaphy and photography in this Conference,
Georg Klauer, reported that there had been a déhatd-rance and Switzerland had proposed for the
amendment to set a minimum term of protection fbotpgraphs of twenty years following the
publication of the photographs. On the other hamaghan declared that it could not endorse anything
other than a ten-year term. Records of the Romdetamce of 1928, above n 53.

%5 Records of the Rome Conference of 1928, above n 53

* Brussels Act 1948, art 2(1). “Records of the Dipétic Conference: Convened in Brussels, June 5 to
26, 1948”" in Sam Ricketson and Jane C Ginshntgrnational Copyright and Neighbouring Rights:
The Berne Convention and Beyond9 December 2005) Oxford University Press
<http://global.oup.com> (Records of the Brusselsf€ence of 1948) also commenting on the
originality of the copyright-protected photograpssfollows: “The Sub-Committee discussed whether
it should be specified in the text that only pheotghic works having the character of personal
creations were protected. There was doubt as tajppeopriateness of such a step, and no agreement
could be reached. It was not that the idea thusesspd was incorrect, but it seentbdt a criterion
which applied to all the productions governed by tGonvention should not be mentioned in
connection with a particular categoof works such as photographic works” (emphasiedjld

" Paris Act 1971, art 2(1) (emphasis added).

%8 |t was stated in the records that the sub-comenitie photography and cinematography realised the
impossibility of achieving agreement on a unifoemt. Records of the Brussels Conference of 1948,
above n 56.
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6 Berne Convention for the Protection of Literary ahdistic Works of 1967

The Berne Convention for the Protection of Literand Artistic Works of 1967, or
the Stockholm Act (1967), did not change the pridecfor photographic works as
provided for in the text of the Brussels Act (1948pwever, the wording in art 2 of
the Brussels Act (1948) was changed. The senteneeti2 of the Stockholm Act
(1967), although it did not change the protectifiarded to photographic works, is as
follows:>

The expression ‘literary and artistic works’ shaltlude ... photographic works to
which are assimilated works expressed by a proessdogous to photography
works of applied art; illustrations, maps, plarketshes and three-dimensional works
relative to geography, topography, architectursaience.

The minimum term of protection for photographic i&rdiscussion about which was
not concluded during the discussion of the Rome A&28) and was not even
brought up in discussions about the Brussels A48}, was finally determined in art
7(4) of the Stockholm Act (1967). It determinedttbapyright “shall last at least until
the end of a period of twenty-five years from thekimg of such a work® This

provision was made based on arguments during tiedldctual Property Conference
of Stockholm of 1967 that “countries should not dmmpletely free to determine

protection” and “they should observe the minimunmtef protection™*

The term of protection under art 7(4) of the Stadikh Act (1967) is currently
provided under art 7(4) of the Paris Act (1971)jclhprovides for a minimum term
of protection for photographic works of twenty-fiyears, starting from the making of
the works>?

7 Berne Convention for the Protection of Literary afdistic Works of 1971
and WIPO Copyright Treaty of 1996

%9 Article 2(1). This provision was adopted from Stiealm Act 1967, art 2(1) (emphasis added).

0 Berne Convention for the Protection of LiterarydaArtistic Works (opened for signature 9
September 1886, last amended 14 July 1967) [StackAot 1967], art 7(4).

%1 «“Records of the Intellectual Property Conferent&tmckholm: June 11 to July 14, 1967 Volume II”
in Sam Ricketson and Jane C Ginsbimigrnational Copyright and Neighbouring Rights:eTBerne
Convention and Beyon@®@ December 2005) Oxford University Press <higjolal.oup.com> (Records
of the Intellectual Property Conference of Stockialf 1967). Portugal proposed that a period of ten
years should be substituted for the period of tyine years proposed. The United Kingdom
proposed that the term of protection should last &b least fifty years from the making of the
photograph. The committee of Stockholm ConfererficE967 then decided to adopt the text proposed
in the Programme, which is the period of twenty-frears from the making of the works.

%2 paris Act 1971, art 7(4).
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The provision related to copyright protection fohopographic works in the
Stockholm Act (1967) was adopted as it was at gmésRConference of 1971 and it is
now binding over 166 countries under the Paris @&71). There is no further
explanation as to why the minimum term of protectior photographic works is
different from the othe®® The reason behind this provision for photographarks
could be the nature of photographic works. Whentgiraphic works were first
protected, the protection only covered photograpludks that were considered to be
“artistic works”. To protect all photographic workgthout having to differentiate
their artistic aspects but also to recognise thay twere previously not entirely
considered artistic works, it was considered wiseptovide a different kind of
protection for them, which lead to a term of praitat different to those afforded to
other artistic works. Another reason might havenbbecause the members of the
countries of the Union had different provisionscaiteria by which they determined
the originality of photographic works.

However, different terms of protection for photqgma are applicable for the
contracting states of the WIPO Copyright Treatyjohhis the same as the general
term of “life plus fifty”®*. This provision is stated in art 9 of the Treasy"im respect
of photographic works, the Contracting Parties Ishat apply the provisions of
Article 7(4) of the Berne Conventiofi®. This means that there is an international
effort to give the same term of protection, for fgyvaphic works.

8 Copyright Protection for Photographs of CopyrightsRected Works

The discussion related to the provision regardimgyadght protection for photographs

of copyright-protected works was not mentioned my &urther amendments to the

Berne Convention after the Berlin Act (1968However, the Brussels Conference of
1948 produced a provision that allowed the presghimtograph literary and artistic

works for the purpose of reporting evefits:

%3 Work of applied arts also has the same minimumn teff protection as photographic works, which is
25 years from the making of the works, and thereigurther explanation for this provision.

%4 Justin Hughes “The Photographer’s Copyright - Bhatph as Art, Photograph as Database” (2012)
25 Harv J L & Tech 327 at 330. See WIPO Chaptentgrhational Treaties and Conventions on
Intellectual Property <http://www.wipo.int/> at 32. There are 90 states that have become a party to
this Treaty as of 15 April 2013, including Uniteth®s of America and Indonesia. On the other hand,
New Zealand has not become a party.

%5 World Intellectual Property Organization Copyridireaty (opened for signature 20 December 1996,
entry into force 6 March 2002) [WIPO Copyright Trgaart 9.

% Berne Convention, Final Provision No. 1. The sgmmvision remained in Paris Additional Act, art
2.

57 Brussels Act 1948, art 10bis.
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It shall be a matter for legislation in countrie the Union to determine the
conditions under which recording, reproduction, aodtlic communication of short
extracts from literary and artistic works may bedendor the purpose of reporting
current events by means of photography or cinemapty or by radiodiffusion [sic].

One of the purposes of art 10bis of the Brussels(A248) is to extend the right to
borrow and for the purpose of short quotationh@¢ase of reporting current events
by means of photograpfi§.Article 10bis (2) of the Stockholm Act (1967),daton
adopted as art 10bis (2) of the Paris Act (197bntaned the same provision.
However, the Paris Act (1971) does not stipulate @ovisions related to exceptions
or prohibitions in the taking photographs of cogitiprotected works for personal or
commercial purposes other than reporting eventthbypress, although it was once
mentioned in Final Protocol no 1 of the Berne Carivoa (1886).

Besides allowing for reporting events by the préss,Convention also authorizes the
members of the Union to allow “fair practice” of mwight-protected works. This
provision, stated in art 10 of the Paris Act (19&tates that “it shall be permissible to
make quotations from a work which has already Haerfully made available to the
public, provided that their making is compatiblettwfair practice”®® Although the
Paris Act (1971) only provided that a referencehi author should be made in the
use of a copyright-protected work under “fair pieet’®, copyright law in the United
States and Indonesia recognised that “fair prdctloes not include the use of the
work for commercial purposes.

Taking photographs of copyright-protected works Idoue considered as
reproducing® or making adaptations or derivative works of tlopyight-protected
works. The results of reproducing and making adapts or derivative works of
copyright-protected works are also protected byydgpt, as they are mentioned in
the Paris Act (1971). Although the term of protewtior photographic works differs
from some other copyright-protected works under Bagis Act (1971), it can be
concluded that photographs of copyright-protectedk# are protected by copyright
provided that the photographs are authorised bwtiieors of the copyright-protected
works, provided that the photographs attain theapyate originality level?

%8 Records of the Brussels Conference of 1948, abd&

% paris Act 1971, art 10(1).

0 Article 10(3).

L Copyright Act 17 USC §§ 107 and Indonesian Cogiyrigaw 2002, art 15.
2 Records of the Berlin Conference of 1908, aboge n

3 Paris Act 1971, art 9(1) and 12.
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B History of Copyright Protection for Architecturahd Sculptural Works

In order to identify the basis of the copyright teiion for photographs of
architectural and sculptural works, the discussbould begin with the nature of
copyright protection afforded to architectural ascllptural works. Copyright for
architectural and sculptural works is also protédteart 2 of the Paris Act (1971).
For the purpose of the protection, the Conventtated that the country of origin of
architectural and sculptural works is not the couof nationality of the authors but
the country in which the works are erecté@he same provision also applies to other
artistic works incorporated in a building or othgtructure, including sculptures,
located in one of the member states of the Conmenlowever, the Convention only
provides for basic copyright protection. The mendiates are allowed to give further
protection in their domestic law. Therefore, itniscessary to refer to the domestic
legislation of a country to determine whether farthcopyright protection for
architectural and sculptural works exists.

1 Architectural Works

Copyright for architectural works has been protcsence the Berne Convention
(1886) came into force. However, it was mentiorteat the protection was given to
solely architectural works and works that are exlato the making of architectural
works such as the sketches and models were nagbedtas a part of “architectural
works™®. This provision was afterwards discussed in P@&umference of 1896,
which resulted in the following amendment to theis?Additional Act (1896)°

In countries of the Union where protection is adeak not only to architectural plans,
but also to the architectural works themselvesse¢h&orks shall be admitted to the
benefits of the Berne Convention and of the pre&dditional Act.

In Berlin Act (1908), the protection afforded tehitectural works and plans that was
previously only provided in some countries of theidh, became compulsory to be
protected in all countries of the Union. Art 2 b&étBerlin Convention (1908) stated as
follows:”’

The expression ‘literary and artistic works’ shaitlude any production in the
literary, scientific or artistic domain, whatever ynbe the mode or form of its

™ Article 5(4)(c)(ii).

> Sketches and models are protected as artisticawbrk not under “works of architecture” in Berne
Convention 1886.

78 paris Additional Act 1896, art 2.

"7 Berlin Convention 1908, art 2.
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reproduction, such as ... works of drawing, paintiragchitecture, sculpture,
engraving and lithography; ... plans, sketches, atabtip works relative to
geography, topography, architecture ...

This provision remains in the other amendmentfiefBerne Convention (1886) and
is currently applicable through art 2 of the P#us (1971). However, it was actually
stated that “the construction of a work of archiiee shall not constitute a
publication”® and that, therefore, copyright protection for @exttural works would
begin after construction was complete, with thetgmtion granted for the life of the
author and fifty years after his dedttThis could mean that architectural works are
only protected under copyright law as a whole wtienworks have been built, with
parts of architectural works already completed myrihe construction process not
protected until then.

When the term of protection for architectural wobkegins was discussed and has
been clearly impIement@B.However, there is no limitation on or exceptionthe
protection stated in the Paris Act (1971)—for exlmpegarding permission for
others to take photographs of parts of architettwarks that are permanently
situated in public places. There is also no spedéfinition regarding the making
copies of architectural works, whether it is a tmdy with similar characteristics to
the “copied” building, or whether it also includgshotographs of a building.
Therefore, taking photographs of copyright-protdcéechitectural works under the
freedom of panorama is not stated to be prohibliatl also not stated as being
allowed under the Paris Act (1971).

2 Sculptural Works

Copyright protection for sculptural works has alwdyeen protected in the Berne
Convention (1886) and its amendments. The protedi@as never been debated or
changed and it remains in art 2 of the Paris A871). Although it was not explicitly
stated, plans and sketches of sculptural workpmanected as drawings The term of
protection for sculptural works is also the sameahitectural works, which is for
the life of the author and fifty years after hisathe®

8 Paris Act 1971, art 3(3).

9 Article 7(1).

8 Article 3(3). The protection starts from the dafepublication and “the construction of a work of
architecture shall not constitute publication”.

8Article 2(1).

82 Article 7(1).
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Similar to the protection for architectural workkere is also no specific definition
regarding making copies of sculptural works pernmélgesituated in public places
related to taking photographs of a sculpture untter freedom of panorama.
Therefore, similar to the case between taking pgirafths of architectural works and
the freedom of panorama, taking photographs of icgpt/protected sculptural works
under the freedom of panorama is not prohibited d&dsd not being mentioned as
allowed under the Paris Act (1971).

Il Jurisdictional Comparison of Copyright Laws
A Overview of the Freedom of Panorama Provisionsrivaonally

The freedom of panorama gives the right to photayees to take photographs of
copyright-protected works that are permanentlyaséd in public places without
having to gain the consent of the authors of theseks. The copyright laws of
several countries, such as the United States andAdaland, have provisions for this
freedom, although they are not precisely reguldted same way. The freedom of
panorama is also available in other countries sashAustrali&®, Malaysi&*, and
Singaporés. However, there are countries where freedom ofopana is not
recognised in their copyright laws, such as inyltahere the copyright-protected
photographic works does not include photographscagyright-protected works.
Copyright for photographic works in Italy is onlyvgn to “images of persons or of
aspects, elements or events of natural or sotf9iand, therefore, copyright law in
Italy does not protect photographs that are taketeuthe freedom of panorama.

Besides the countries in which copyright laws die@rotect or do not protect the
freedom of panorama, there are also some counthias do not have specific
provisions related to the freedom of panorama. Aan®le is Indonesid. Its
copyright law does not mention or list what kindgpbotographs are protected, which
creates ambiguity as to whether it should include photographs of copyright-
protected works. Although photographic works aretgumted under the Indonesian
Copyright Law 2002 in a similar way to how they @mtected under the copyright
laws of the United States and New Zealand, freedbpanorama is not mentioned in
the legislation

8 Copyright Act 1968 (Cth), s 65.

8 Akta Hakciptg Copyright Act] 1987 (Malaysia), s 13(2)(d).

8 Copyright Act 1988 (Singapore), s 63.

8 Protezione del dirittod’autore e di altridirittiamessi al suoesercizifLaw for the Protection of
Copyright and Neighbouring Rights] 1941 (Italy)f &7. English translation by World Intellectual
Property Organization <http://www.wipo.int>.

8" Indonesian Copyright Law 2002, art 14.
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This chapter discusses the comparison between ighpyaws in the United States,
New Zealand, and Indonesia. The first reason bethiadselection of these countries
is that the copyright laws in these countries gixelusive rights, including moral
rights and economic rights, to the copyright owmdr photographic works, as
mandated under the Berne Convention. However, tiseeedifference. The United
States and New Zealand protect the freedom of pamein their copyright law while
the Indonesian Copyright Law 2002 does not meraioything about the freedom of
panorama. The freedom of panorama discussed impéhnisonly focuses on its effect
on photographic works, and not to other artistick@acontaining copyright-protected
works. This is because the copyright law in the tébhiStates only protects the
freedom of panorama for pictorial representatioharohitectural work&? while the
New Zealand Copyright Act 1994 provides a widert@cton for the freedom of
panorama which is not limited to photographic woikst also in relation to
architectural work&? To make a fair comparison between these countfiéspaper
limits its discussion to the freedom of panorama inotographic works.

Although the copyright laws of both the United 8t&atnd New Zealand protect the
freedom of panorama, it also appears that the lpmeside a different kind of
protection and provide certain limitations on tHe#edom. After looking at the
differences and considerations that give protectioand provide limitations on the
freedom of panorama in the United States and Nealahd, this chapter examines
whether the freedom of panorama is actually pretkctnder the Indonesian
Copyright Law 2002 despite it not being explicithentioned. What was called the
“Paris Act (1971)" in the previous part is hitherteferred to it as “the Berne
Convention”.

It is then the questions to determine whether ti@qgraphs taken under the freedom
of panorama are protected as copyrightable artistarks and whether the
photographers who take photographs under the freezfogpanorama are eligible as
the copyright owner of the photographs in the UWhittates, New Zealand, and
Indonesia. If the photographs are protected, therauthors of the photographs would
be able to exercise those rights that are prewausintioned. Then the acknowledged
authors of the photographs should be determinadthe photographer who took the
photographs of the works, or the architect or thémor who made the works?

8 Copyright Act 17 USC § 120(a).

89 Copyright Act 1994, s 73. It provides protectiar firaphic work, photograph or film, and visual
image of buildings, sculptures, models for buildingr works of artistic craftsmanship that are
permanently situated in a public place.
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Assuming that photographs which are taken underfriddedom of panorama are
protected by art 2 of the Berne Convention, andefloee the protection should be
given within the jurisdiction of the countries dfet Union, the photographers or the
copyright owner of photographs should be able ter@ge their moral rights and

economic rights of the photographs without the pgsman from the copyright owners

of architectural and sculptural works. This coratitshould not be seen as limiting the
economic rights of architects and sculptors overdbpyright-protected architectural
and sculptural works, because the photographs ameidered as original artistic

works and have a separate copyright protection.

B United States
1 Exclusive Rights

The exclusive rights from copyright protection ateained by the copyright owner,
which usually are the authors of the copyright-pcteéd works. Although the Berne
Convention mandates some rights which fall underetkclusive right¥, the acts that
are included under the exclusive rights can vargdcordance with copyright laws in
several countries.

In the United States copyright legislation (Titlé WSC), the copyright owner has the
exclusive rights to do or to authorise other pedpléo any of the following acté:

(1) to reproduce the copyrighted work in copieploonorecords [sic];

(2) to prepare derivative works based upon the igpted work;

(3) to distribute copies or phonorecords of theycigited work to the public by sale
or other transfer of ownership, or by rental, leasdending;

(4) in the case of literary, musical, dramatic, @hdreographic works, pantomimes,
and motion pictures and other audiovisual workspédform the copyrighted work
publicly;

(5) in the case of literary, musical, dramatic, @hdreographic works, pantomimes,
and pictorial, graphic, or sculptural works, indhgl the individual images of a
motion picture or other audiovisual work, to digpthe copyrighted

work publicly; and

(6) in the case of sound recordings, to perform dbpyrighted work publicly by
means of a digital audio transmission.

% For example, art 8 of the Berne Convention prowitfat the authors shall have the exclusive rights
to authorise the making of translation of their ksand art 9(1) of the Berne Convention provides th
that the authors shall have the exclusive rightuthorise reproduction of their works.

%1 Copyright Act 17 USC § 106.
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Although Title 17 USC § 106 has set out the exekisights held by the copyright
owners, it appears that the Law provides anothepescof exclusive rights in
architectural works in Title 17 USC 8§ 120. This tpaf the copyright law in the
United States was added in 1990 by the Architettdarks Copyright Protection
Act, which deemed applicable to any work createdioafter the date it was enacted,
which was on 1 December 19%0This provision also relates to what Newell coined
as the “freedom of panorama”, which will be disagssn the next part below.

Based on Title 17 USC, copyright protection, in g is given to the following
works 3

originafg4 works of authorship fixed in any tangible mediufmegpression, now
known or later developed, from which they can becgiged, reproduced, or
otherwise communicated, either directly or with &n@ of a machine or device. ...

Copyright protection also subsists for compilati@msl derivative works. However,
the copyright for compilations and derivative woriksdifferent from the original
works and its copyright “does not affect or enlatige scope, duration, ownership, or
subsistence of, any copyright protection in thegptisting material®,

2 Freedom of Panorama

The copyright law in the United States providesghatection to take photographs of
architectural works which is one of the parts of term “freedom of panorama”.
Long before the provision in Title 17 USC 8§ 120taxt protects the freedom of
panorama was enacted, a judgment Ragano v Chas Beseler ¥oregarding

copyright protection for a photograph of a publiage that displayed the Public
Library building on it had come into a decision tthavolved an argument on
photographs of architectural works that are permiyesituated in public places
should gain copyright protection as “derivative W&3f’ of the works. This case

92 United States Copyright Office “Copyright Law dfet United States of America and Related Laws
Contained in Title 17 of the United States Codettgifwww.copyright.gov/>.

% Copyright Act 17 USC § 102(a).

% United States Copyright Office, above n 92. Tliguirement has two facets: the author must have
engaged in some intellectual endeavour of her ama not just have copied from a pre-existing
source, and, in addition to being the author’s pethelent creation, the work must exhibit a minimal
amount of creativity. (at 116) The phrase “origimadrks of authorship”, which is purposively left
undefined, is intended to incorporate without cleanige standard of originality established by the
courts under the present copyright statute. (ajy 377

% Copyright Act 17 USC § 103(b).

% pagano, et al v Chas Beseler €84 F 963 (SD NY 1916).

9" Copyright Act 17 USC § 103(b) provides that “cdgiat in a compilation or derivative work extends
only to the material contributed by the author wétswork, as distinguished from the preexisting][si
material ..."
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started when Pagano sued the Company for copyriffiigement of his photograph,
which was taken in front of the New York Public talpy. The Court held that “the
photograph, with its particular lighting and peopievarious stances, was the proper
subject of a copyright® and therefore it was out of the question if a pgoaph of a
public building could be copyrighted or not, redass$ of the current copyright
protection for the depicted building. This mearet thagano’s photograph should gain
copyright protection and exact reproduction of gifeotograph should be seen as
infringement to copyright?

Following Pagano, photographs of architectural woake protected in the United
States; in other words, a provision in line witke freedom of panorama exists in law,
albeit at this point only in the law of the Unit&tates. Today, legislation in the
United States, Title 17 USC, describes the praiactf the freedom of panorama as
follows:*®

The copyright in ararchitectural work® that has been constructed does not include
the right to prevent the making, distributing, abfic display of pictures, paintings,
photographs or other pictorial representations of the wofkhe building in which
the work is embodied is located in or ordinarilgikle from a public place.

This provision does not fall under the limitations exclusive rights, which are
available in sections 107-112 of the Law, and tloeeethe right to take photographs
of architectural works is not considered to be pmdrthe exclusive rights. It also
means that the right to take photographs of arctitel works is not exclusively held
by the architects. Under the provision they woubd Ine able to prevent others from
taking photographs of their copyright-protected kgothat are permanently situated
in, or visible from, public places.

Although Title 17 USC § 120(a) seem to provide fizag protection for photographs
of copyright-protected architectural works, somenf®remain to be looked at in
regards to the freedom of panorama. Firstly, tliégation does not mention the right
to photograph sculptural works that are permanesityated in public places.
Therefore, although the provision in Title 17 USC180(a) accommodates the
freedom of panorama, it does not necessarily pratex right to photograph all
copyright-protected works that are permanentlyaséd in or visible from public
places. By only looking at the legislation, it istrtlear whether taking photographs of

% pagano, et al v Chas Beseler 284 F 963 (SD NY 1916) at 963.

% At 964.

199 Copyright Act 17 USC § 120(a) (emphasis added).

101 Copyright Act 17 USC § 101 defined architecturarkvas “the design of a building as embodied in
any tangible medium of expression, including ading, architectural plans, or drawings”.
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sculptural works which are permanently situategumlic places is allowed in the
same sense that taking photographs of architectwaks if the works are
permanently situated in or visible from public mac

Secondly, the protection does not mention the righgain commercial advantage
from the making, distributing, or displaying of ghgraphs of architectural works.
Therefore, the copyright owner of photographs @haectural works in the United
States can only gain commercial advantage frompti@ographs taken under the
freedom of panorama if the photographs are coresidés be new artistic works.
Under the circumstances where such photographsoagdered to be artistic works,
the copyright owner would be granted with exclusights and therefore able to gain
commercial advantage from them.

3 Moral Rights in the Freedom of Panorama

Aside from exclusive rights, the authors of copltigrotected works also obtain
moral rights attached to the works. The protectdrmoral rights varies between
jurisdictions. Based on the Title 17 USC, morahtggare only granted to a limited
category of author¥?

Only the author of work of visual arthas the rights conferred by subsection (a) in
that work, whether or not the author is the copyrigwner. The authors of a joint
work of visual art are coowners [sic] of the rigbtsnferred by subsection (a) in that
work.

As Title 17 USC limits the protection for moral hig to the authors of “a work of
visual art”, it is important to know which copyrigprotected works in the United
States falls under that term to determine whethetqgraphic, architectural, and
sculptural works are recognised as works of visualTitle 17 USC § 101 define the
phrase as follow&®

A “work of visual art” is—

(1) a painting, drawing, print or sculpture, exigtiin a single copy, in a limited
edition of 200 copies or fewer that are signed aodsecutively numbered by the
author, or, in the case of a sculpture, in multgast, carved, or fabricated sculptures
of 200 or fewer that are consecutively numberedhieyauthor and bear the signature
or other identifying mark of the author; or

192 copyright Act 17 USC § 106A(b) (emphasis added).
1938 101.
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(2) a still photographic image produced for exhdnitpurposes only, existing in a
single copy that is signed by the author, or inratéd edition of 200 copies or fewer
that are signed and consecutively numbered byutieoa

A work of visual art does not include—

(A)(i) any poster, map, globe, chart, technicalwdra, diagram, model, applied art,
motion picture or other audiovisual [sic] work, BQomagazine, newspaper,
periodical, data base, electronic information sexyelectronic publication, or similar
publication;

(i) any merchandising item or advertising, prorontl, descriptive, covering, or
packaging material or container;

(iii) any portion or part of any item describeddause (i) or (ii);

(B) any work made for hire; or

(C) any work not subject to copyright protectiordanthis title.

On the one hand, by linking the definition of a waf visual art in Titlel7 USC §
101 a and to the definition of moral rights in &itlL7 USC § 106A, the provision in
Title 17 USC § 106A means that the moral rightamchitects are not protected in the
United States, although architects would still bétked to gain copyright protection
under Title 17 USC 8§ 201 . On the other hand, treeption for moral rights is
limited to certain number of copies of the protdcteorks, including for sculptural
works. Photographic works are treated differenfiyle 17 USC 8§ 106A only protects
the moral rights of the authors of photographic kgowhere the works are produced
for exhibition purposes only, and the protectiomyaapplies to specified number of
copies.

In relation to the freedom of panorama, a photdgrapa building that was taken
under the freedom of panorama in the United Stsltesild be protected as a new
artistic work and should indicate its photograpf®the author. Under Title 17 USC 8§
120(a) photographers are allowed to take photograplarchitectural works without
having gained the consent from the copyright owaed the architects do not have
their moral rights protected under Title 17 USQ08 &nd § 106A.

However, photographs of sculptural works are tetaddferently even when the

works are permanently situated in, or visible frgmablic places. No provision allows
an unauthorised person to take photographs of tscalpvorks, and therefore that act
does not fall under the freedom of panorama inldhiged States. If an unauthorised
person takes photographs of a sculptural work, thah person infringes the moral
rights of the sculptor.
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Title 17 USC 8§ 106A, which is also known as theWwdisArtists Rights Act of 1990 or
VARA, also provides provisions that are similarvihat is known as “the right to
object to derogatory treatmeft*in the New Zealand Copyright Act 1994. Basically,
this provision protects the authors from being tded as the authors of alteration of
their works to which they did not agree, but thatany way would affect their
reputation->>

[the author of a work of visual art] shall have tight to prevent the use of his or her
name as the author of the work of visual art ingtent of a distortion, mutilation, or

other modification of the work which would be preijcial to his or her honor [sic] or

reputation.

An unauthorised person who takes photographs d¢ptsral works may be seen to be
modifying the work of visual art without gainingig@r consent from the author, and
therefore infringing the author’s right under Til& USC 8§ 106A(a)(3)(A). There is
no exception for taking photographs of sculpturarkg, even in the case where the
sculpture is permanently situated in a public plaiteis not acceptable to use
photographs of a sculptural work or works permalgesituated in a public place
without the permission from its copyright ownermg@n commercial advantage for the
reason of “fair use**®

4 Economic Rights in the Freedom of Panorama

Title 17 USC does not state whether the copyrigiter of photographs taken under
the freedom of panorama is entitled to the exchisight to gain commercial

advantages from them. It also does not state whethetographs taken under the
freedom of panorama constitute “original artistioriss”. However, there is case law
that shows how Title 17 USC was implemented inti@tato the photographs of

copyright-protected works that are available in lulplaces, and the ability of

photographers to gain commercial advantages fremth

One of the cases related to the freedom of panoiarbe Rock and Roll Hall of
Fame and Museum, Inc, et al v Gentile Producti@s®’. This case was actually
focused on whether the publication and sale of stepadesign that consisted of a
photograph of the museum building taken by ChalNessentile was still under
copyright protection. The photograph also carried phrase “THE ROCK AND

104Copyright Act 1994, s 98.

105 Copyright Act 17 USC § 106A(a)(3)(A).

19 Gaylord v United States95 F 3d 1364 (DC Cir 2010).

97 The Rock and Roll Hall of Fame and Museum, In@| &t Gentile Productions, et &1 F Supp 2d
755 (ND OH 1999).

28



COPYRIGHT LAW AND THE FREEDOM OF PANORAMA:
THE RIGHT TO COMMERCIALISE PHOTOGRAPHS OF PROTECTEDIRKS

ROLL HALL OF FAME” which was registered and protedtunder trademark law
when Gentile took and produced the photogrdptHowever, this case was also
related to the right to take photographs of architeal works which is protected
under Title 17 USC § 120(a). It was pointed outhmy representatives of the museum
that, although taking photographs of the museurding was allowed under the law,
Gentile should not be able to publish the photdgsapnywhere and should not be
able to gain commercial advantage from them. Howetlge Court of Appeal
reasoned®

Furthermore, not only may Gentile take a photograpthe building, he can sell a
photograph of it... Merely selling a poster of awn trademark does not give the
Museum the right to enjoin every duplication [sif its mark, only those that
compete directly with its own product in similaracimels of commerce.

Opposing the arguments of The Rock and Roll HalFaime and Museum, it was
stated in the judgment that the Court saw the grafth as “a photograph of a well-
known public landmark™° Taking photographs of the museum building wasseen

to be making a derivative work of the museum buoddbecause it did not affect the
copyright attached to the architect of the buildiBecause the object of the
photograph, the museum building, can be seen frpoblc place and because the act
of taking the photograph was not seen as sometiyjamst the objective of copyright
law, the Court concluded that Gentile’s photographs an “artistic expression
protected by the First Amendment: The photograph was protected as a new artistic
work, and the author of it had exclusive rights roite including the right to gain
commercial advantage from it.

If this case is viewed in relation to Title 17 USCL20(a), then it can be concluded
that taking photographs of architectural workspistected in the United States,
provided that part of the structure being photogeapis located in, or visible from, a
public place. The case above also concluded tlwtigi¥e rights are attached to such
photographs, and therefore that is the authorshef ghotographs have right to
commercialise them. The right to commercialise spblotographs was therefore
protected in the United States even before enadtoferitle 17 USC § 120(a). Based
on Title 17 USC § 101 and § 106A, architects in lthted States do not have their
moral rights protected in that form, although tlaeg acknowledged to hold copyright

108 The Rock and Roll Hall of Fame and Museum, Inal @t Gentile Productions, et dl34 F 3d 749
(6th Cir 1998).

109 At 758.

19The Rock and Roll Hall of Fame and Museum, In@| et Gentile Productions, et &l1 F Supp 2d
755 (ND OH 1999) at 759.

11 At 760.

29



ALIFIA QONITA SUDHARTO — 300281340

protection and to have the right to exercise th&ilusive rights. Architects are the
authors of their building but not the authors ofoggraphs of their works. The

photographs are new artistic works, and therefoeepthotographers have exclusive
rights over their photographs, including the rightgain commercial advantage from
them.

However, a different approach applies to photogsaphsculptural works, even to
works permanently situated in public places. Tipigraach can be seen in the case of
Gaylord v United States? The case concerned Frank Gaylord, who was selested
the sculptor for the Korean War Veterans MemomaWashington DC in 1986. He
began to work on sculpting 19 stainless-steel sgataf soldiers in 1990 and
completed work on them in 1995. Between 1990 arféb1%aylord had registered
copyright on various versions of the sculpturesictwlacknowledged Gaylord as the
author of them. In 1996, an amateur photographeredalohn Alli took photographs
of the statutes, with one of them being describea dparticularly haunting, ghost-
like photo of the snow-covered steel soldiers”.wias known that Alli initially
intended that the photographs were for personat'dse

However, in 2002, the United States government gdlidan amount of money for
the right to use the photograph of the snow-coves@diers on a 37-cent postage
stamp. The United States Postal Service gained thare $17 million from sales of
the stamp. In 2006, after he had learned that ethad gained commercial advantage
from photographs of his works taken without hissmmt, Gaylord filed a suit against
the United States Postal Service for copyrightimgement in the United States Court
of Federal Claims. In 2008, the Court of Federali@s found that, although Gaylord
was acknowledged as the sole copyright owner obthéptures™ the government’s
use of the sculpture on the stamp constituted dag and determined that the
photograph had “a new and different character amqutession than Mr. Gaylord’'s
[work]” >,

That judgment was debated at the Court of Appea2diL0. The Court found that the
government’s stamp was not a fair use as the P8staice had gained commercial
advantage from the use of the photogrdftOther than that, the sculpture, named
“The Column” in the judgments, is not an architeatwork under Title 17 USC §

120. That means that others do not have the righiake pictorial representations of

12 Gaylord v United State878 F 3d 1339 (DC Cir 2012).
113 Gaylord v United StateB5 F Cl 59 (DC Cir 2008) at 64.“Alli intended tpiture to be a retirement
gift for his father, who served in the Marine Coinpdorea.”
114
At 62.
15 At 69.
18Gaylord v United State595 F 3d 1364 (DC Cir 2010) at 1376.
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Gaylord’s work under Title 17 USC, and that Gaylerds entitled for determination
of damage, despite having a dissenting opinion tthetsculpting has been “paid for
by appropriated funds™’ The other subsequent judgmétiiselated to this case were
only a matter of determination of damages withawyt further questions regarding the
use of the photograph of the sculpture.

It is clear that sculptural works are not includedhe freedom of panorama in the
United States, and therefore photographers arealimied to take photographs of
copyright-protected sculptures without first gamitne consent from the sculptors,
even when the sculptures are permanently situatent visible from public places.
The judgment irGaylord v United Statesiakes it clear that any unauthorised person
is not allowed to take photographs of sculpturepublic places in order to gain
commercial advantage from them. The only excepfamthis provision is “fair
use”® For example, if photographs of copyright-protectmliiptures situated in
public places are used for educational purposeswatidno intention to gain profit
from the use, then the use of the photographs @ayiider fair use under the Title
17 and therefore does not constitute a copyrighhgement action.

C New Zealand

1 Exclusive Rights

The New Zealand Copyright Act 1994 includes simrights to the exclusive rights
mentioned by Title 17 USC, but has a wider scopécle 16 of the Act provides that

the exclusive rights include the following att8:

The owner of the copyright in a work has the exgkisight to do, in accordance
with sections 30 to 34, the following acts in Neeakand:
(a) to copy the work®;

M7 At 1381. The Army Corps of Engineers selected Codpeky Architects, P.C. as the prime
contractor for the creation, construction, andalation of the Korean War Veterans Memorial and
followed by Cooper-Lecky sponsored a competitiorseétect the sculptor for the Memorial in which
Gaylord was chosen as the winner and receive payfmemaking sculptures for the Memorial.

118 Gaylord v United State88 Fed Cl 389 (DC Cir 2011) awards damages of (86 Gaylord,
Gaylord v United State678 F 3d 1339 (DC Cir 2012) remanded the case tlmndatesiGaylord v
United State2013 WL 5290438 awards damages of $684,844.94 yiotzh

119 Copyright Act 17 USC § 107. To determine whettmer wise of a copyright-protected work is under
fair use, the factors that should be consideredraepurpose of the use, the nature of the wok, th
portion of the work that is being used, and the@fbf the use in relation to the possibility ofrgag
commercial advantage.

120 copyright Act 1994, s 16.

21 Though the owner of copyright has the exclusivghtito make copies of his works, it is
acknowledged in New Zealand Copyright Act 1994 thaking copies of copyright-protected works is
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(b) to issue copies of the work to the public, wieetby sale or otherwise;

(c) to perform the work in public;

(d) to play the work in public;

(e) to show the work in public;

(f) to communicate the work to the public;

(g) to make an adaptation of the work;

(h) to do any of the acts referred to in any ofagaaphs (a) to (f) in relation to an
adaptation of the work;

(i) to authorise another person to do any of the exferred to in any of paragraphs
(a) to (h).

It is not necessarily a breach of copyright if some uses the copyright-protected
works by doing acts other than those stated alibee;restricted acts” that can only
be taken by the copyright owner. For example, itas an infringement of copyright
to buy a copy of a stage play, but it would be m@fningement to perform the play
without gaining permission from the copyright owf&rHowever, using a copyright-
protected work to gain commercial advantage withthe copyright holder’s
permission is an act of copyright infringeméfit.

2 Freedom of Panorama

The basic concept of the freedom of panorama ésptbvision of legal protection for
people who take photographs of copyright-protectemtks that are permanently
situated in public places without as an assess@aernb whether there has been a
copyright infringement of those works having takgace. Based on this concept, the
freedom of panorama is provided for under s 73hefNlew Zealand Copyright Act
1994, as followg?*

(1) This section applies to the following works:
(a) buildings:

not infringing the copyright so long as the makofgopies is intended for personal use in the cése
copying sound recordings under art 81A of the Act.

122 paul Sumpterntellectual Property Law: Principles in Practic€nd ed, CCH New Zealand
Limited, Auckland, 2013) at 201.

123 Exclusive rights that are protected in the Unifdtes, New Zealand, and Indonesia include the
right to gain commercial advantage. Based on thisipion, if others would like to gain commercial
advantage from a copyright-protected work, theyusdhobtain the copyright holder’s permission to do
s0. See Copyright Act 17 USC 8§ 106, s 16 of Newlaeh Copyright Act 1994, and art 2(1)
Indonesian Copyright Law 2002.

124 Copyright Act 1994, s 73.
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(b) works (being sculptures, models for buildingsr works of artistic
craftsmanshiff”) that are permanently situated in a public placen@remises open
to the public.

(2) Copyright in a work to which this section ajggliis not infringed by—

(a) copying the work by making a graphic work rejerging it; or

(b) copying the work by making a photograph or fofrit; or

(c) communicating to the public a visual imagehs work.

(3) Copyright is not infringed by the issue to tipablic of copies, or the
communication to the public, of anything the makiofy which was, under this
section, not an infringement of copyright.

In comparison to the New Zealand Copyright Act 198 copyright law of the
United Kingdom also provides for the freedom of gama. In s 62 of the United
Kingdom Copyright, Designs and Patents Act 1988 #tated that the copyright in
buildings and sculptures, if permanently situated public place or in premises open
to the publici?®is not infringed upon by making a photograph df itHowever, there
is no explanation found in the New Zealatansard?® of debate on the enactment of
s 73 of the New Zealand Copyright Act 1994.Thatieacwas not debated in detail
during the first, second and third reading on tgidlation. It is therefore not clear
why this Act made an exception to copyright infengent in relation to the making
of, among others, photographs of works that arsnpaently situated in public places,
apart from the fact that the New Zealand Copyrifbt 1994 was heavily based on
the United Kingdom Copyright, Designs and Pateris1288.

Section 73 of the New Zealand Copyright Act 1994similar to Title 17 USC §

120(a) in terms of providing protection for exemgs the freedom of panorama.
Nevertheless, there is an obvious difference betwkese provisions. Section 73 of
the Act provides protection for the taking of phmptaphs of architectural and

125 There is no further explanation on “work of aitistraftsmanship”, for example if this also means
the murals on the wall of a building. However, fu&raham defines a work of artistic craftsmanship
as a work which does not meet any of the otherstygeprotected artistic works. See Justin Graham
"New Zealand" in Ben Allgrove (edhternational Copyright Law: A Practical Global Gde (Globe
Law and Business, London, 2013) 379 at 382. Suagkel summarised s 73 as a provision that allows
anyone to make a graphic work, photographs, and éfl “buildings or works on public display” so
long as the mentioned works are “permanently onlipwlisplay or in premises open to the public”.
See Frankel, above n 19, at 5.5.4.

126 copyright, Designs and Patents Act 1988 (UK), sLB2(

127gection 62(2).

128 5ection 73 of the New Zealand Copyright Act 1994 wade in reference to s 62 of the United
Kingdom Copyright, Designs and Patents Act 198& Witford Report did not show that the United
Kingdom hansard on this Act has an explanationcasvity the act of making a graphic work,
photograph, film, and visual image of the mentionaatks that which are permanently situated in
public places is allowed. The reason behind thizigion is most probably for a practical reasort tha
the law could not control the public place and wwid confusions on copyright protection of the
photographs and the depicted works.
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sculptural works, while Title 17 USC 8§ 120(a) oplpvides protection for the taking
photographs of architectural works only. Other thhe difference in the type of
copyright-protected works allowed to be photograbh&ection 73 of the Act
provides protection only if the depicted architeatuand sculptural works are
permanently situated in public places. Title 17 U$€20(a) provides protection for
photographs of architectural works if the works la@ated in, or visible from, public
places.

3 Moral Rights in the Freedom of Panorama

Section 94(1) of the New Zealand Copyright Act 1§®dvides that the author of an
artistic work that is a copyright work has the titth be identified as the author of the
work.*?® This means that a photographer has the right iddgified as the author of

the photographic works. However, in relation to tlheedom of panorama, the
photographer is not automatically identified asdhéhor of the photographs.

Michalos stated that, referring to the Copyrightwiaf the United Kingdom, if a

photograph of an architectural work or a sculptigréssued to the public, then the
author of the work depicted has the right to bentified as the author of the
photograpH>° This condition applies in New Zealand, as s 94fG&he New Zealand

Copyright Act 1994 stated as follow¥:

The author of an artistic work has the right toidentified as the author of the work
whenever—

(e) in the case of a sculpture, a work of architectin the form of a building or a
model for a building, ... or od photograph of the work, are issued to the public

Therefore, based on the provision stated abovepubéication of photographs taken
under the freedom of panorama in New Zealand shiogldde the architects’ or the
sculptors’ names as the authors of the depictedsvdn addition to the right to be
acknowledged as the author, under Part 4 of NedaddaCopyright Act 1994 about
moral rights, there is a right to object to derogattreatment of work. The
“treatment” mentioned in s 98 of the Act is limitex"*?

129g@ction 94(1).

139 Christina MichalosThe Law of Photography and Digital Imagé®weet & Maxwell Ltd, London,
2004) at 165.

131 Copyright Act 1994, s 94(6) (emphasis added).

132 gection 98(1).
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(a) the term treatment of a work means any additipdeletion from, alteration to, or
adaptation of the work, other than—

(i) a translation of a literary or dramatic work; o

(i) an arrangement or transcription of a musicarkvinvolving no more than a
change of key or register; and

(b) the treatment of a work is derogatory if, whesthy distortion or mutilation of the
work or otherwise, the treatment is prejudicialthe honour or reputation of the
author or director.

The authors of copyright-protected works have tightrnot to have their works
subjected to derogatory treatméfit. Therefore, in relation to the freedom of
panorama, architects and sculptors have the righttm have their photographs
subjected to derogatory treatment. The right toectbfo derogatory treatment is
considered infringed upon if a person “issues &phblic copies of a photograph of a
derogatory treatment of the work*

One case that relates to this discussioRasdford v Hallenstein Bros L{d® Radford
was a sculptor and three of his works were perntineituated in a public park in
Auckland. Without gaining prior consent from RadfpoHallenstein Bros Ltd paid a
photographer and sold t-shirts displaying photogi@prints of two out of the three
Radford’s sculptures. Radford objected to that Apndght a claim to the District
Court alleging copyright infringement. Radford gkel three causes of action, stated
by Judge Hubble as followg®

First, breach of economic rights, pursuant to s3,and 31 of the Copyright Act
1994. Secondly, breaches of s 35 and s 36 of tipgrigit Act for importing t-shirts
and, thirdly, a breach of moral rights, pursuarg 89 of the Act.

Radford’s claim of a breach of moral rights wasduh®n the issue of derogatory
treatment. As a sculptor, Radford, under s 94(@f{¢he New Zealand Copyright Act
1994, had the right to be identified as the auttfothe works in the photographic
prints of his works. At the same time, altering tphotographs to be printed on t-
shirts could be seen as derogatory “treatment”edmed in s 98(1)(a) of the Act.

1335ection 98(2)(a).

1345ection 99(2)(c).

135 Radford v Hallenstein Bros L{@2009] DCR 907. At 13, it was mentioned in thegotent that this
provision about derogatory treatment under New a®hlCopyright Act 1994 was mandated by art
6bis(1) of the Berne Convention which provides thatlependently of the author's economic rights,
and even after the transfer of the said rightsatlithor shall have the right to claim authorshipghef
work andto object ... derogatory actidn respect to the said work.” (Emphasis added).

136 Radford v Hallenstein Bros LBIC Auckland CIV-2005-004-3008 (17 July 2006) at 1.
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Based on that reasoning, Radford had the righbject to the making of the printed
t-shirts because he had a right to object to suokadment.

It was stated in the judgment in relation to theuesof asserting infringement of moral
rights that “there was no element of addition, tiete alteration or adaptation relating
to the sculpture itself*’ as the act of printing the photograph on the ttshas “a
treatment to a treatment”. The first “treatmengtthappened directly to the sculpture
was the act of taking the photograph, which wasllggllowed under s 73 of the
New Zealand Copyright Act 1994. The second “treaithavas the printing of the
photograph of the sculpture on the t-shirt, whi¢t dot offend the moral rights
attached to the sculpture. However, Judge Rodedickce decided that “the
application must be dismissetf®

The judgment on that particular issue in the caae wconclusive. The provision in s
94(6) of the New Zealand Copyright Act 1994 medat & sculptor has the right to be
identified as the author of a sculptural work whesrea photograph of his work is
issued to the public. Therefore, Radford shouldnbened as the author of the
photographed sculpture in any photograph of it.

4 Economic Rights in the Freedom of Panorama

The issue of unauthorised commercial exploitatibeapyright-protected works has
often been debated in copyright law cases in Newalaf®™*° In relation to the
freedom of panorama, s 73(3) of the New Zealandy@Ggipt Act 1994 stated that
copyright is not infringed by the issue to the paiolf copies of anything the making
of which was, under s 73 of the Act, not an infengent of copyright. It is not unclear
whether the issue of copies stated in s 73(3) @At includes by means of selling,
but s 16(1) of the Act provides that it is the esole rights of the copyright owner
“to issue copies of the work to the public, whettbgr sale or otherwisé®. By
looking at s 16(1) of the Act, photographs that taken under the freedom of
panorama can only be issued for sale by the cdmyoigyner of the photographs.

137Radford v Hallenstein Bros L{®@009] DCR 907 at 33.

138 At 113. As the discussion was decided to being dised, there was no clear conclusion on whether
the t-shirt makes a derogatory treatment to thépame or not.

139 The example of cases in unauthorised commercalbiation, although not related to the freedom
of panorama, ar&-Star Raw C.V. v Jeanswest CorporatigtZ) Ltd [2013] NZHC 1251 0Oraka
Technologies Ltd v Geostel Vision L[#2D13] NZCA 111, andJnited States of America v Dotcom
[2013] 2 NZLR 139.

140 copyright Act 1994, s 16(1)(b).
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The previous discussion about moral rights in treeedom of panorama in New
Zealand concluded that architects and sculptors tiae right to be identified as the
authors of copyright-protected works in photographisen under the freedom of
panorama. However, because they are recognisde aithors of the original works
does not necessarily mean that they are also fhaight owners of the photographs.
Also, the architects or the sculptors do not nexdgsobtain exclusive rights,
including the right to commercialise photographshefir works.

Radford v Hallenstein Bros Lt relates directly to the question as to whetheersth

can legally gain commercial advantage from a phajoly of a copyright-protected

sculpture that is permanently situated in a puplace. The discussion in this case
primarily focused on the interpretation of s 73dglel Keane at the High Court of
Auckland interpreted the provision as follot{8:

To the extent that s73 speaks it does so plaihlgets out to allow members of the
public, including players in the market, to copy two-dimensions sculptures
permanently in the public domain aaden for profit It does so by setting aside any
copyright in the work that the author might othessvienjoy. However s 73 is
interpreted, that clear policy is not for compronis

Judge Keane’s opinion was in line with the opingdrdudge Hubble in the Auckland
District Court. Keane believed that the New Zeal@uwpyright Act 1994 did not
prevent a person from gaining commercial advantagen the photographs of
sculptures permanently situated in public pi&ce:

... the vast weight of academic opinion and practicgdlementation of s 73 favours
the view that the words “issued to the public’ domsst prevent commercial
exploitation in the form of photography, drawingsst cards and printing onto items
of clothing. | can see no legal basis for the amtargument and no prospect that it
would succeed under the present legislation.

Whether the publication of the photograph shouldng way mention Radford as the
author of the sculpture was not debated. Howewaipus judgments make it clear
that commercialising photographs taken under thedom of panorama is protected
under s 73 of the New Zealand Copyright Act 1994.

141Radford v Hallenstein Bros L{@009] DCR 907.

142 Radford v Hallenstein Bros Lt#iC Auckland CIV-2006-404-4881 (22 February 2007)3&
(emphasis added).

143 Radford v Hallenstein Bros LEIC Auckland CIV-2005-004-3008 (17 July 2006) at 29
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D Indonesia
1 Exclusive Rights

Both Title 17 USC and the New Zealand Copyright A804 list the acts that are
considered to be protected because of exclusivesrigiithin the main text of the
legislation, as Title 17 USC and New Zealand CagyriAct 1994 are applicable
without an “elucidation”. It is different from Ind@sian Copyright Law 2002, where
“copyright shall mean the exclusive right of anheitor a copyright holder to publish
or reproduce the copyright-protected work8in the main text of the Law, but then
the list of acts are mentioned in the Elucidatidntiee Law. There is no legal
implication on having separate Elucidation from ktfwely of the Law in Indonesia, as
the Law and its Elucidation are applicable as alsirpiece of legislation, and
elucidations should provide further explanationthédre is a doubt in interpreting the
main text of the laws, though that is not always ¢taseé*> Based on the Elucidation
of the Law, the exclusive rights “to publish or meguce” shall include the following

acts*®

... [to] translate, adapt, arrange, transform, &k, lend, import, display, perform in
public, broadcast, record, and communicate the Wtrlpublic in any means.

The lists of acts that fall under exclusive riglis Indonesia are similar to the
exclusive rights in Title 17 USC and the New Zedl&opyright Act 1994.

2 Unauthorised Use of Copyright-Protected Works arm tFreedom of
Panorama

Photographic works are protected under the Indane§iopyright Law 2002 as
artistic works and the photographers’ copyrighthaf works is protected for up to 50
years after the works are made available to pdbiidhe term of protection for
photographic works under the Law is different fraire term for some other
copyrightable works, such as architectural andptatal works, which last for 50

144 Indonesian Copyright Law 2002, art 2(1).

145 | egal professionals in Indonesia often feel thareéhare some provisions in Indonesian Law that
require further explanation, but its elucidatiomdyostated “sufficiently clear”. In this case, thegal
professionals are customarily allowed to introdubeir interpretations with supporting evidence.
Judges are allowed to have their interpretatiorsedan their findings on trials and also based on
“what they think is the best interpretation”.

148 Elycidation of Indonesian Copyright Law 2002, 2(t).

147 Indonesian Copyright Law 2002, art 30. The Eludiatof the Law for this provision does not
provide further explanation.
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years after the authors’ dedffi. However, there is an exception for the use of
photographic works, which do not require prior pesion from the authors of
copyright-protected works. Article 23 of the Indsi@n Copyright Law state®®

Unless agreed otherwise between @epyright Holdet*® and theOwner** of a
creative work in the form of a photograph, paintidgawing, architecture, sculpture
and/or other artworks, the Owner shall be entitledwithout the consent of the
Copyright Holder to display the work in a publichéition or to reproduce it in a
catalogue, without detracting from the provisiofisAdicle 19*? andArticle 20" if
said work of art is in the form of a portrait.

Based on the provision above, it is possible féreotpeople beside the authors of
copyright-protected works to display or reprodubetpgraphic works, although in a
very limited manner. Those who can do such actiowter the Law are “the Owners”
of the photographic works. The actions are onlyiteohto displaying the works in a
public exhibition or reproducing them in a catalegand therefore prohibit others to
do any actions that are not listed above. The tyjpphotographic works that are
included in this provision is not limited to “paaits™>* but this provision and art 23

148 Article 29. The Elucidation of the Law for this pision does not provide further explanation.

149 Article 23 (emphasis added). The Elucidation @f ttaw for this provision does not provide further
explanation.

150 Article 1 no. 4 stated that “Copyright Holder” mmset‘the Author as the Owner of the Copyright, or
any person who receives the right from the Autlborany other person who subsequently receives the
right from the aforesaid person”.

1 There is no definition of “Owner” in the body dfet Indonesian Copyright Law 2002. However, art
15(a) in the Elucidation of Indonesian Copyrightid 2002 provides a sentence that stated “An owner
(not a Copyright Holder) ...” Based on this senteriicean be concluded that an owner is a person who
holds the copyright-protected works but does naoraatically have copyright over the works. The
explanation about “Owner” and copyright over therkeothat he hold, relates to art 26(1) of the
Indonesian Copyright Law 2002 which provides thaopyright of a Work shall remain in the hands of
the Author as long as the entire Copyright is rexisferred to the purchaser of the Work”. Howeirer,
the case where there is a dispute between purchebéne same copyright of a work, the protection
shall be granted to the purchaser who first obthittee copyright, as stated in art 26(3) of the
Indonesian Copyright Law 2002.

152 Article 19 of the Indonesian Copyright Law 2002yoapplies to a portrait which is made “at the
request of the person portrayed, upon a requese roadbehalf of the person portrayed, or in the
interest of the person portrayed”. In this case,@opyright Holder of the portrait should obtaimnopr
permission from the portrayed person to reproducto @ublish the portrait. If the portrait contains
more than one person, the Copyright Holder shobldin the permission from each of the portrayed
person.

153 Article 20 of the Indonesian Copyright Law 2002atet! that “the Copyright Holder on a portrait
shall not be allowed to publish the portrait, whiehs taken: a. without the consent of the person
portrayed; b. without the consent of another pei@omehalf of the person portrayed; or c. not far t
interest of the person portrayed, if the publicatie contrary to the normal interest of the person
portrayed, or if that person has died, the normigrest of one of his heirs”.

54 Article 1 no. 7 stated that portrait means “anytymie taken by whatever means and with whatsoever
equipment portraying the face of a person togethith or without other parts of the body”. This
provision only limits the use of portrait shouldtmolate art 20 of the Law, therefore stating ‘waut
detracting from the provisions of ... Article 20 did work of art is in the form of a portrait”.
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of the Elucidation of Indonesian Copyright Law 2002es not state whether
photographs of architectural or sculptural worles ot excluded from it.

There is no similar limitation available in eithdfre copyright laws of the United

States or New Zealand, as the Indonesian Copytigiv 2002 did not clearly state
that the freedom of panorama was available in led@an However, that does not
mean that the freedom of panorama is prohibitedeuride Indonesian Copyright
Law. Unauthorised use of copyright-protected waakewed under the Law, other
than the one provided for in art 23 of the Law“far use”**® and the freedom of

panorama is not included or even mentioned in #éxaeption. That may confuse
some people who are interested in taking photograptarchitectural and sculptural
works in public places in Indonesia as to whetheyytwould infringe the architects
and sculptors’ copyright and whether they can oaycght over their photographs.
One of the downsides of this confusion was madedesti when Wikimedia

Commons, one of the largest information resourcethe internet, decided to delete
pictures of architectural and sculptural worksnddnesia, including those of works

permanently situated in public placgs.
3 Protection of Moral Rights
The preamble of the Elucidation section in IndoaesTopyright Law 2002 stated that

copyright consists of economic rights and morahtsg®’ In contrast with Title 17
USC and New Zealand Copyright Act 1994, which pievihat the protection of

155 Article 15 of the Indonesian Copyright Law 2002tstathat: “Provided that the sources are fully
cited, the following shall not be deemed as Coprigfringement:

a. the use of a work of another party for the psepof education, research, scientific thesis, tepor
writing, criticising or reviewing an issue, provii¢hat it does not prejudice the normal interesthef
Author;

b. the excerpt of a work of another party, in whotein part, for the purposes of advocacy within or
outside the court;

c. the excerpt of a work of another party, in whadén part, for the purposes of: (i) lecturers veliich

the purpose is solely for education and science; dji) free-of-charge exhibitions or performances,
provided that they do not prejudice the normalredés of the Author.

d. reproduction of a scientific, artistic and laey work in Braille for the purposes of the blindyless
such reproduction is of a commercial purpose;

e. limited reproduction of a work other than congpuprogram limitedly by using any means
whatsoever or by employing a similar process bylalip library, scientific or educational institutio
and documentation centre of non-commercial nataodely for the purpose of conducting their
activities;

f. modification of any architectural works, such lasilding construction, based on consideration of
technical implementation;

g. making of a back-up copy of a computer progranthie owner of the computer solely for his own
use.”

%8This information was obtained from Wikimedia Indsi@eChairwoman in 2012 and it affected some
of Wikipedia articles about Indonesia. The problesmow solved with the understanding that the
freedom of panorama is applicable in Indonesia utitelegality principle.

157 Elucidation of Indonesian Copyright Law 2002, pnéde para 5.
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moral rights is different to copyright protectiadhe Indonesian Copyright Law 2002
provides that moral rights are protected as a panthe copyright protection of
works®® It is then explained in the Elucidation sectioattmoral rights are rights
that are attached to the authors or performerstlaydcannot be denied or waived for
any reason, although the copyright or related sigve been transferred, which
makes the provision quite similar to the provisionsthe United States and New
Zealand™™® For the purpose of a discussion regarding copyrigtotection for
photographic, architectural, and sculptural workslndonesia, a reference to the
definition of an author is available in art 1 oétlndonesian Copyright Law 2002. It
is defined as follow$®°

2. Author shall mean a person or several personsljjaupon whose inspiration a
Work is produced, based on the intellectual ahilitgagination, dexterity, skill or
expertise manifested in a distinctive form andfia personal nature.

Basically, moral rights are protected and attachedhe authors of copyright-
protected works until the end of the term of protet Based on that statement, the
Indonesian Copyright Law 2002 provides a provisietated to the protection of
moral rights that also includes a similar provistorthe right to object to derogatory
treatment in s 98 of the New Zealand Copyright A8©4 and Title 17 USC §
106A(a)(3)(A). Article 24 of the Indonesian Copyrig.aw 2002 on the protection of
moral rights states that*

(1) An Author or his heir shall be entitled to re@guthe Copyright Holder to attach
the name of the Author on his work.

(2) It is forbidden to make changes to a Work altito the Copyright has been
transferred to another party, except with the consé the Author or his heir if the
Author has been deceased.

(3) The provisions referred to in paragraph (2)isilao be applicable to changes in
the title and subtitle of a work, inclusion and ihas in the name or pseudonym of
the Author.

(4) The Author shall remain entitled to make chanigehis Work in accordance with
social propriety.

%8This provision also differs from art 6bis of therBe Convention. Records of the Rome Conference
of 1928, above n 53, showed that the Sub-committe®oral Rights stated “Those rights, which for
want of a more adequate expression are called migtgk, are distinguished from economic rights.”
which means there is a separation between moitatsrand economic rights.

159E|ucidation of Indonesian Copyright Law 2002, préderpara 5.

189 |ndonesian Copyright Law 2002, art 1 The Eluciolatof the Law for this provision does not
provide further explanation. This provision is vesiynilar to ss 5 to 6 of the New Zealand Copyright
Act 1994.

181 Article 24.
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With moral rights, an author of a copyrighted wtrks the right to have his or her
name or pseudonym in his or her work or a copyhefwork. An author also has the
right to object to any forms of distortion, mutitat, or other alterations of his or her
work, including the twisting, cutting, or destrumti of it, associated with the
replacement of the copyright-protected work, whiefil eventually damage the
reputation and appreciation of the autfférHowever, the term of protection for the
moral rights differs based on the attribution givernthe authors. In the case of art
24(1) of the Indonesian Copyright Law 2002, no tilingt is prescribed. It does not
even cease after the term of the copyright prateainds® In the case of arts 24(2)
and 24(3) of the Indonesian Copyright Law 2002, téren of protection is the same
period of the given copyright protection, excepttfee identification and changing of
the name or pseudonym of the authdr.

Based on the provision in art 2(1) of the Elucidatof the Indonesian Copyright Law
2002, the act of taking photographs of archite¢tarad sculptural works may be
considered to be an adaptation of the works inttwa-dimensional form, and
therefore the act cannot be conducted without ggirprior permission from the
architects and the sculptors. However, legal peifesls believe that this is not a
legal issue and that there is no case law thatestgds the freedom of panorama. This
means that the photographers who take photograpder uhe freedom of panorama
have the right to be acknowledged as the authatsegbhotographs.

4 Protection of Economic Rights

It states in the preamble of the Elucidation of lttdonesian Copyright Law 2002 that
copyright consists of economic rights and morahtsg It is explained that economic
rights consist of the rights to gain commercial atage from the works and other
products related to the workE. In the fair use provisions under the Indonesian
Copyright Law 2002, it is provided that unauthotdisese should be in balance with
the authors’ or copyright holders’ right to enjogntmercial advantage from the
works®® Legal professionals believe that this is not aléssue, and the lack of case
law that challenges the freedom of panorama mewighe photographers who take
photographs under the freedom of panorama, asm® freing recognised as the
author of the photographs, are able to exerciskigixe rights over them.

162 Elucidation of Indonesian Copyright Law 2002, 24(2).
83|ndonesian Copyright Law 2002, art 24(1).

64 |Indonesian Copyright Law 2002, art 24(2) and 24(3)
185E|ycidation of Indonesian Copyright Law 2002, préderpara 5.
188 E|ycidation of Indonesian Copyright Law 2002, &5(d).
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E Conclusion on the Jurisdictional Comparison

The freedom to take photographs of architecturdl seulptural works exists in the
United States, New Zealand, and Indonesia. Howaweayain copyright protection for
such photographs, the United States and New Zedlawel clearer provisions under
their copyright laws than does the Indonesian QgpyiLaw 2002. Although both of
the United States and New Zealand have provisioasdatisfy the definition of the
freedom of panorama according to Newell's argurf?énthe United States has a
more limited definition of the freedom of panoramaich only covers the rights to
photograph and commercialt§® photographs of architectural works. In New
Zealand, the freedom of panorama covers the rglphbtograph and commercialise
photographs of architectural and sculptural woBath of the United States and New
Zealand provisions are supported by one or twoscd$ewever, not many cases have
appeared to debate the provisions related to #edém of panorama, though the
provision in the United States only limits the fleen to taking photographs of
architectural works. This means that if the casRadford v Hallenstein Bros L{t?
took place in the United States, it is probablé tha use of photographs of Radford’s
statues by Hallenstein would be considered asngifig Radford’s copyright and
would result in a different judgment from what iasvdecided in New Zealand.

In Indonesia, the freedom to photograph and comialese photographs of
architectural and sculptural works is considerddwadd and protected under the
Indonesian Copyright Law 2002 according to thedabapplicability of the “legality
principle™®. As there is no provision under the Indonesiany@ight Law 2002 that
prohibits the taking photographs of copyright-potéel works and the
commercialisation of such photographs, photographken under the freedom of
panorama in Indonesia are protected in the sameasayther photographic works.
However, other people without *proper comprehensanthe Indonesian legal

167Newell, above n 1, at 4009.

%8The Rock and Roll Hall of Fame and Museum, Ina) etGentile Productions, et,ahbove n 107.
1%9Radford v Hallenstein Bros L{@2009] DCR 907. At 13, it was mentioned in thegutent that this
provision about derogatory treatment under New a®hlCopyright Act 1994 was mandated by art
6bis(1) of the Berne Convention which provides thatlependently of the author's economic rights,
and even after the transfer of the said rights atitdor shall have the right to claim authorshighef
work andto object ... derogatory actidn respect to the said work.” (Emphasis added).

10 The legality principle phrase in Indonesia isullum delictum nulla poena sine praevia lege
poenall which means that no offence can be prosecutednandw can be implemented without any
legislation applies to the circumstances. This giple is written in Article 1(1) of the Indonesian
Criminal Code. This principle is also known as “petroactive” principle in Indonesia, which means
that the updated legislations could not be appiedny previous “unlawful” circumstances. Though
Indonesian legal system adopts the civil law systmd codified law through what is known as
“European continental legal system” influence iddnesia, this principle is a prove that there soal
common law system influence over Indonesian legstiesn.
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system* might argue that the freedom of panoramesdaot exist in Indonesia,
because it is not explicitly mentioned in the Indsian Copyright Law 2002.

IV Comparison to Photographs of “Public Domain Works”

Copyright protection is automatically given to taey and artistic works. However,
that protection is limited to a “term of protectidff. If the term of protection has
come to an end, the works are available for evexytnuse freely and without
permission. Literary and artistic works that arelmager protected by copyright fall
into the category of “public domain works® The phrase “public domain” means
that the use of those works are no longer limitgdekclusive rights and that the
works may be freely used by others, and that, tbexe the “former” copyright
owners of the works cannot prohibit others to dg actions to the works or require
others to gain prior consent from the authors.theowords, the public owns these
works, and while anyone can use a public domairkwwihout obtaining permission,
no one can own copyright over a public domain watk.

In the United States, literary or artistic work# fander the “public domain” not only
after the term of copyright protection has expiredt, also where the author failed to
satisfy statutory formalities required for the waokbe protected or where the work is
a work of the US government. In New Zealand, tmetgublic domain” refers to not
only materials in which its copyright protectionshaxpired, but also to materials
“where the copyright owner has given very broacpssions to people to use {t*

" 1n the copyright laws of the United States and N&ealand, provisions regarding the term of
protection are available under the “Duration of @raght” section. In the Indonesian Copyright Law
2002, the provision is available under “Copyrighdlidity” section. Under arts 22 to 25 of the New
Zealand Copyright Act 1994, copyright protectiom fiterary and artistic works expire “at the end of
the period of 50 years from the end of the calengar in which the author dies” with some
exceptions, for example, “if the work is computengrated, copyright expires at the end of the derio
of 50 years from the end of the calendar year iickwithe work is made”. Under ss 302 to 305 of
Copyright Act 17 United States Code, “copyright Sigts from its creation and, except as provided by
the following subsections, endures for a term ctimgl of the life of the author and 70 years affter
author’s death” with some exceptions, for exampiatgrtion for copyright-protected works created
before 1 January 1978 on its first term of protactishall endure for 28 years from the date it was
originally secured”. Under arts 29 to 34 of thedndsian Copyright Law 2002, copyright protection
“shall be valid for the life of the authors and y&tars after his death”, with some exceptions ssdoa
photographic works, protection is only given fory&ars from the date of its first publication.

2 For the purpose of this paper, “public domain wbrkeans the works that are no longer protected
under copyright.

173 w\\elcome to the Public Domain” Copyright & Fair sg”, Stanford University Libraries
<http://fairuse.stanford.edu>.

174 Copyright Council of New Zealand “Public domain -h#f does “public domain” refer to?”
<http://www.copyright.org.nz>.
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Permissible actions in respect of public domain ksoimclude making a copy,
adaptation, or derivative work through any means;luding for commercial
purposes. In Indonesia, moral rights over publimdm works are recognised and the
practice requires users of well-known public domaarks to mention their authdfs
but there is more freedom for others to use puddimain works.

A Adaptation or Derivative Works of Public Domain \Wer

Because others are allowed to use public domaiksweithout any restrictions, it is
impossible to limit the actions that can be doneespect of such works. Aside from
people being allowed to copy and reproduce the sygokople are allowed to make
derivative works based on public domain works withlbaving to gain prior consent
from the authors. It is well-known in some courgrisuch as the United States, New
Zealand, and Indonesi§, that derivative works or adaptations of copyrighttected
works are also protected under copyright law. Havethe question remains as to
whether adaptations or derivative works of publamain works are also protected
under copyright law. There is also the questioricag/hether the protection differs
from general copyright protectitor example, whether the protection is different
when the original work is already in the public dom

In the United States, the changes made to thenatigvork are protected in a
derivative work:”” The protection for those changes is not affectethb protection

of the original work, andice versaThe relevant provision also applies to derivative
works of public domain works, where the changesthte derivative works are
protected as new works but the original works arepmotected by copyright. Others

could freely use the original works, but not theidative works®’®

In New Zealand, an adaptation is protected undpyraght and its existence is not
considered as a copyright infringement of the aragiwork!’® That provision
signifies that the protection for adaptation isaeped from the protection for the
original work, and therefore the condition of paien for the original work will not
affect copyright protection of the adaptation. Agar provision applies in Indonesia
through arts 12(1)(l) and 29(1)(j) of the Indones@opyright Law 2002.

Spart Seven of the Indonesian Copyright Law 2002ngigg moral rights does not state this and the
recognition only works in practice.

178 Copyright Act 1994, s 92; Copyright Act 17 USC §%lland 103; and Indonesian Copyright Law
2002, art 12(1)(l).

177 Copyright Act 17 USC § 103(b).

178 United States Copyright Office “Copyright in Derfix@ Works and Compilations”
<http://www.copyright.gov>.

8 Copyright Act 1994, s 92.
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Based on the provisions of copyright laws in thee¢haforementioned countries,
adaptations or derivative works are protected urmbgyright in the same way as
original works. The protection for adaptations eridative works is not dependent on
the protection for the works that they are basedlorother words, there are two
forms of copyright protection: protection for theiginal works and protection for
adaptations or derivative works resultant of thginal works. This means that even
if the original works are already recognised asliputtomain works, adaptations or
derivative works are protected with their own cogit.

B Copyright Protection for Photographs of Public Dam&Vorks

The case oBurrow-Giles Lithographic Co v Sarofi{}is a good introduction to any
discussion about copyright protection for photogiap works. In 1884, a
photographer named Napoleon Sarony filed a coplyrigiingement suit against
Burrow-Giles Lithographic Company. The Company balil and tried to sell 85,000
unauthorised copies of Sarony’s photograph of O¥¢dde entitled “Oscar Wilde
No. 18" The Company argued that copyright of the photdgrapuld not be
protected as the photograph did not qualify astfiags” or as the production of an
“author”, in reference to article I, section 8, uwd@ 8 of the United States
Constitution**?Justice Miller from the Supreme Court stated in joidgment that
photographs were considered to be original artigticks if they represented “original
intellectual conceptions of the autht This judgment was based on the following
acts that Sarony did to take the photogréi$h:

... posing the said Oscar Wilde in front of the caemeselecting and arranging the
costume, draperies, and other various accessorisaid photograph, arranging the
subject so as to present graceful outlines, amgnaind disposing the light and shade,
suggesting and evoking the desired expression ...

Though there was an issue in the United Stateshdrtie recognition of copyright
protection for photographs, which was how the acdfgurrow-Giles Lithographic Co
v Saronyarose, the issue concerning threshold of origiyalft photographs to gain
copyright protection was not discussed.

180 Byrrow-Giles Lithographic Co v Saroriyl1 US 53.

LAt 54,

182 At 56. It was also a question if s 4952 of the Gagpiyt Act of 1870 was unconstitutional because it
extended the protection to photographs althoughwtbiding on the Constitution only consisted of
“writings”.

1831 58.

184 At 54.
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Different but related cases occurred in the UnKetydom. Copyright protection for
photographs would be given to photographs whicheweriginal”, and it was then a
guestion as to whether photographs of copyrighteated works deserved to be
protectedGraves’ Cas&°, which was ruled on in English in 1869, found tttaking
photographs of a copyright-protected artistic wdidt not infringe the copyright of
the depicted work, and that the photograph woulccdresidered to be an original
artistic work.

In that case, J B Walker was charged with infriggidenry Graves’ copyright of
several paintings and three photographs. The phmpbg were taken from three
engravings made for Graves, in which the copyrighthe engravings was owned
exclusively by Graves, and those photographs wkeeeanly photographs of the
engravings. Walker pointed out the issue of copyryotection for the photographs.
Walker argued that the photographs were not origieaause it was merely copies
for a work of art, and therefore the photographseweot protected. To solve this
issue, s 1 of Fine Art Copyright Act 1862, whichswine first to give copyright
protection for photographs in English law, was nefd to and was said to provide as
follows:*#°

The author, being a British subject or residentimithe dominions of the Crown, of
every original painting, drawing, and photograph, ... shall have #Huée and
exclusive right of copying, engraving, reproduciagd multiplying such painting or
drawing, and the design thereof, or such photograpti the negative thereof, by any
means and of any size ...

Based on the above provision, Graves had the tightake photographs of the
engravings as he owned the copyright of the enggaviHowever, the photographs
were only protected if there was proof that the tpgmaphs were original. In this
matter, Justice Blackburn stated as folldWs:

The distinction between an original painting arsddopy is well understood, but it is
difficult to say what can be meant by an originebfmgraph. All photographs are
copies of some object, such as a painting or aiestaind it seems to me that
photograph taken from a picture is an original pbaitaph in so far that to copy it is
an infringement of this statute.

Based on the judgment above, it can be concludeddk photographs are recognised
as artistic works, it should not be a problem teedwine their originality. Each

1%5Graves’ Casd1869] LR 4 QB 715.
186 At 725 (emphasis added).
187 At 723 (emphasis added).
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photograph is taken with skill and effort from thhotographer, and involves
“arranging and disposing the light and shade, [asfjgesting and evoking the
desired expression”, as statedBiarrow-Giles Lithographic Co v Sarotf§. Different
efforts produce different photographs and therefeseh photograph should be
considered to be original. That also means thahgaghotographs of other artistic
works is not considered to be making copies ofibeks.

The 1999 judgment oBridgeman Art Library, Ltd v Corel Cot{’ provides a
different point of view about photographs of artistorks. Bridgeman is a provider
of reproductions of original works of art, with arge archive in “the form of large
format colour transparencies and digital fifé8” This case started with Bridgeman
filing a lawsuit against Corel after finding outathCorel sold a CD-ROM called
“Corel Professional Photos CD-ROM Masters I-VII"time United States, the United
Kingdom, and Canada. The CD-ROM contained digitehdes of paintings which,
Bridgeman claims, “must have been copied fronrésdparencies and that Corel thus
is infringing its copyrights in the United Statéise United Kingdom and Canad&™.
Bridgeman claimed that Corel had infringed its esile rights becausé?

(1) the owners of the underlying works of art, @llwhich it concedes are in the
public domain, strictly limit access to those wqr{® Bridgeman'’s transparencies of
those works, from which it prepared its digital pea and presumably other
reproductions, are “the only authorized transpaesnof some of these works of art,”
12 and (3) “[b]y inference and logical conclusidihe images in Corel's CD-ROM

must be copies of Bridgeman’s transparencies becthey have not proved legal
[sic] source.”

The question was then whether the said “transpa®&havere protected under
copyright law in the United States and thereforeethbr Corel had infringed

Bridgeman's copyright. Following United Kingdom peelents, the United States
District Court came to the conclusion that Bridgemacolour transparencies were
not original and therefore would not be copyrigteabnder United Kingdom law.

One opinion brought up during the trial came fronitih Judge Hugh Laddie, who
once discussed the issue of originality of photpsaas follows™?

188Byrrow-Giles Lithographic Co v Saroriyi1 US 53.

189Bridgeman Art Library, Ltd v Corel Corpé F Supp 2d 191 (SDNY 1999).

199Bridgeman Art Library, Ltd v Corel Corp5 F Supp 2d 421 (SDNY 1998) at 423.

1AL 423.

192 At 424,

193 Bridgeman Art Library, Ltd v Corel Corg6 F Supp 2d 191 (SDNY 1999) at 198. It was citethf
Hugh Laddie, Peter Prescott, & Mary Vitoria, The déon Law of Copyright and Designs (1995) §
3.56 at 238 (emphasis added).
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Originality presupposes the exercise of substantialependent skill, labour,

judgment and so forth. For this reason it is sutedithata person who makes a
photograph merely by placing a drawing or paintioig the glass of a photocopying
machine and pressing the button gets no copyrightiabut he might get a copyright

if he employed skill and labour in assembling thieg to be photocopied, as where
he made a montage.

The District Court stated in its first judgmenttthi is uncontested that Bridgeman'’s
images are substantially exact reproductions oflipulomain works, albeit in a
different medium*®*. The Court then heltf®

In Burrow-Giles Lithographic Co v. Sarol, the Supreme Court held that
photographs are "writings" within the meaning o @opyright Clause and that the
particular portrait at issue in that case was eigffitly original -- by virtue of its pose,

arrangement of accessories in the photograph, ighting and the expression the
photographer evoked -- to be subject to copyrighe Court, however, declined to
decide whether "the ordinary production of a phodpy" invariably satisfies the

originality requirement.

As the Court believed that there was no suggedtiat the reproductions that
Bridgeman made varied significantly from the oraimorks, the change of medium
from paintings to photographs was considered tdirbenaterial”, and therefore the
images owned by Bridgeman should not have their @apyright protection?’
Based on the reasons mentioned above, the Coued rtihat Bridgeman’s
transparencies, which were not copyrightable un@eitish law, were not
copyrightable under the United States L.

A related conclusion based @ridgeman Art Library, Ltd v Corel Cotpy was that

photographs of artistic works should not be praeéainder copyright. However, that
conclusion was not related to the depicted artisticks, but imore related to what
was believed to be “original photographic worksholigh the paintings that were
discussed in that case were already in the pulinain, because the District Court
failed to see the originality of Bridgeman’s phatmghs in the form of transparencies
the court concluded that the photographs shouldedgirotected. In other words, the
protection granted for photographs of artistic veorkas different to the protection

194 Bridgeman Art Library, Ltd v Corel Corp5 F Supp 2d 421 (SDNY 1998) at 426. Also mentioned
in Bridgeman Art Library, Ltd v Corel Cor®6 F Supp 2d 191 (SDNY 1999) at 199.
195 At 195 (emphasis added).
19 Burrow-Giles Lithographic Co v Saroriyl1 US 53.
igBridgeman Art Library, Ltd v Corel Corp6 F Supp 2d 191 (SDNY 1999) at 199.
At 200.
199Bridgeman Art Library, Ltd v Corel Corpé F Supp 2d 191 (SDNY 1999).
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granted to the artistic depicted in the photograflime protections were completely
unrelated and not dependent on one another.

Another case that is related to photographs oftartworks isAntiquesPortfolio.com
v Rodney Fitcff°. This case was heard by the High Court in Londom addressed
the issue of whether photographs of three-dimemasi@mtiques could be given
copyright protection. Judge Neuberger expressedsithe that the angle at which a
picture was taken, and the lighting and positionifigan object were all matters of
aesthetic and commercial judgement. Though thegudgd no occasion to consider
reproductions of two-dimensional objects, he seetodthply that the same concept
would apply to then?®*

.. it may well be that, if the photographer in swcbase could show that he had in

fact used some degree of skill and care in takirey ghotograph, he could claim
originality in, and, therefore, intellectual properrights in respect of, such a
photograph.

The case is very much related to the argumenBumow-Giles Lithographic Co v

Sarony®. Based onAntiquesPortfolio.com v Rodney Fitéh photographs of

copyright-protected artistic works should gain thewn copyright protection.

Photographs are original because of the effortisttiephotographers put into them.
Therefore, any photographs of artistic works shdaddrecognised as original artistic
works and should gain copyright protection, withale question of whether the
depicted works are still under copyright protectmnalready in the public domain
having to be considered. As photographs are coresid® be original artistic works,
the photographers should be able to exercise nmigfatis and also exclusive rights
over them, including the right to gain commercidantage from them.

There is no internationally-recognised measure blyickv to decide whether
photographs are original. Based on the previousBntioned cases, it can be
concluded that even photographs of copyright-ptetecartistic works can be
considered original as long as it can be proven ttiee photographers have made
efforts in “arranging and disposing the light am@de, [and] suggesting and evoking
the desired expressicit* in taking such photographs. Recital 16 and arf 6he

200 AntiquesPortfolio.com v Rodney Fitf2001] ECDR 5 (2000).

201 At 34. As referred to in Bryce Clayton Newell “iyplendent Creation and Originality in the Age of
Imitated Reality: A Comparative Analysis of Copyrigand Database Protection for Digital Models of
Real People” (2010) 6 Brigham Young University mitional Law & Management Review 93 at 120.
292Byrrow-Giles Lithographic Co v Saroriyi1 US 53.

203 AntiquesPortfolio.com v Rodney Fitf2001] ECDR 5 (2000).

204Burrow-Giles Lithographic Co v Saroriyl1 US 53 at 54.
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Directive 2006/116/EC of the European Parliamemnt ainthe Council also concerns
the originality of photographs. The recital statdwt original photographs are
protected under the Berne Convention and are théh6as own intellectual
creation”?®® This definition is similar to the judgment Burrow-Giles Lithographic
Co v Saron$®. However, it is admitted that there is no inteioral agreement on the
definition of an original photograpi’

C Comparison to Photographs and the Freedom of Pamara

In reference to the cases mentioned in the prevewxchapter it is clear that
copyright protection for photographs and copyrighttection for the object of the
photographs are different from one another and atoconflict. It also seems clear
that photographs taken under the freedom of parerahould not be seen as
interfering with the copyright protections attachiedthe depicted architectural and
sculptural works. The subject of most photograptrssists of other people’s works,
but that does not mean that the photographs arerigmal. There is no question that
photographs of three-dimensional objects, such wiklibgs and sculptures, are
original whether a two-dimensional work that depiatthree-dimensional work is a
copy of it is still very much debatable, and therefis not a valid reason on which to
prohibit the freedom of panorama.

The fact that protection for photographs taken urke freedom of panorama is not
currently being regulated or protected in most ¢oes could potentially create a

legal loophole that should be fixed to avoid anulatcabout copyright protection for

photographs. Otherwise, the problem will only rgechround the same issue, which
is copyright infringement through the taking of ptgraphs under the freedom of
panorama, until there is no point any longer distugsthe issue. Photographers put
effort and creativity towards the production of gigraphs, including those taken

under the freedom of panorama. Giving copyrightgmtion to the photographs taken
under the freedom of panorama, and treating theensgparate issue to the copyright
protection for the depicted copyright-protected kepmvould be a fair approach.

V Other Issues

As mentioned in the first chapter of this papeer¢hare some outstanding legal issues
relating to the freedom of panorama. Besides thaeis already mentioned, there are

205 Mireille van Eechoud and otherarmonizing European Copyright Law: The Challengé®etter
Lawmaking(Kluwer Law International, Alphen aan den Rijn02) at 35.

208Byrrow-Giles Lithographic Co v Saroriyl1 US 53.

207 Eechoud and others, above n 205.
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also issues about conflict of laws, limitations anchitects’ and sculptors’ exclusive
rights, and international protection for the freedof panorama. Copyright protection
is often attached to the nationality of the authamfrgopyright-protected works. That
can create an issue in determining which naticaaldhould prevail in relation to the
protection for the freedom of panorama. Protecfmmthe freedom of panorama is
available in the United States, New Zealand, ardbmesia, but the freedom is
provided for differently. Legal problems, or confliof laws, may arise as to which
country’s copyright law prevails to resolve alldgat of copyright infringement
related to the act of taking photographs of architeal and sculptural works, and the
right to commercialise the photographs. Should leed to provide a minimum
protection for this freedom prevail, the provisi@n a minimum protection should be
included in an international copyright treaty?

A Conflict of Laws

The principle oflex loci protectionisis universally recognised to be the base of
copyright protection. This principle means thateil@ctual property rights are
governed by the law of the country whose terrijmmgtection is claimed for example,
where the registration is made. This principle Isoacalled the territoriality
principle?®® Aside from the territoriality principle, there &@so the principle ofex
origins, which means the governing law for a copyright-potéd work is the law of

the country of origin.

There are several criteria for determining the ¢guof origin of a work. The country
of origin may be the country where the work hasnbemde available to the public,
the country where the work was created, or the &gun which the author is a
citizen?®® The Berne Convention protects authors “who aréonals of one of the
countries of the Uniorf*® and “who are not nationals of one of the countdgshe
Union if their works first publishéd® in one of the countries of the Uniéh®

Although the Berne Convention guarantees copyrggbtection for authors of the
protected works, the national law of the countrypogin of the works has the right to

298Eckart Gottschalk “The Law applicable to Intelleait@roperty Rights: is the Lex loci Protectionis a
Pertinent Choice-of-Law Approach?” in Eckart Gotigik, Ralf Michaels, Giesela Ruhl, and Jan von
Hein Conflict of Laws in a Globalized Wor{€€Cambridge University Press, New York, 2007) at.186
209 At 188. Article 5 of the Berne Convention.

20paris Act 1971, art 3(1)(a).

211 Article 3(3) stated that “the expression “publishieorks” means works published with the consent
of their authors, whatever may be the means of faature of the copies, provided that the avail&pili
of such copies has been such as to satisfy thermebke requirements of the public, having regard to
the nature of the work ...".

22 article 3(1)(b).
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determine to what extent the copyright of the waskprotected™ Article 5(4) of the
Berne Convention states that the country of origftould be determined by the
following conditions®*

(a) in the case of works first published in a coyof the Union, that country; in the
case of works published simultaneously in sevesahtries of the Union which grant
different terms of protection, the country whosgidkation grants the shortest term of
protection;
(b) in the case of works published simultaneouslg country outside the Union and
in a country of the Union, the latter country;
(c) in the case of unpublished works or of workstfpublished in a country outside
the Union, without simultaneous publication in aey of the Union, the country of
the Union of which the author is a national, preddhat:
(i) when these are cinematographic works the matferwhich has his
headquarters or his habitual residence in a cowidttiie Union, the country of
origin shall be that country, and
(i) when these are works of architecture erected icountry of the Union or
other artistic works incorporated in a building ather structure located in a
country of the Union, the country of origin shad that country.

The Berne Convention does not just give obligathmn “country of origin” to protect
literary and artistic works, but also grant natianeatment. This is evident in art 5(1),
5(3), and 6 of the Berne Convention. To be protecteder the copyright law of a
country, a work should meet the criteria of a prte#d work. After looking at how
copyright laws in the United States, New Zealamd] bndonesia protect the freedom
of panorama, including its exceptions and limitasio this paper makes a more
general comparison between the three countriest dtwou literary and artistic works
can be protected within those countries, to sedhendhere is a conflict of laws in
relation to the protection for photographs takedasrthe freedom of panorama.

1 Country of Origin of Works
Copyright protection could be granted without tegistration of literary and artistic

works?'® To be granted copyright protection in a countnye @f the requirements is
that the literary or artistic work should origindtem that country, or that the author

2BArticle 5(1) and 5(2).

214 Article 5(4).

215 Copyright laws in United States, New Zealand, amitbnesia stated that copyright of unpublished
works, which are also not yet registered, are pistected under certain circumstances, such astall
authors of the work are nationals, domiciliaridgs][sor habitual reside” of the country. See Copghti
Act 17 USC 88 101 and 104(a), Copyright Act 19%42 @and 18, and Indonesian Copyright Law 2002,
art 76 letter a. These provisions are in line vi|ddrne Convention which does not require registratio
to give copyright protection.
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be a citizen in, or a resident of, it. However, re@ountry has its own provisions
determining whether its law gives copyright proi@ctover a particular literary or
artistic work. This part of the first subchaptempkins how copyright laws in the
United States, New Zealand, and Indonesia seatjteand artistic works as having
originated from those countries.

(a) United States

To determine which country’s copyright law prevailger other countries' copyright
law and gives protection over protected works uridlerBerne Convention, it is first
necessary to examine which country is seen todedhntry of origin of them. In the
United States, for the purpose of registration undde 17 USC § 411, a work is
protected under Title 17 USC if the work is consédketo be a “United States work”,
which a work is under the following circumstané&s:

(1) in the case of published'” work, the work is first published—
(A) in the United States;
(B) simultaneously in the United States and anottesaty party or parties,
whose law grants a term of copyright protectiort thdhe same as or longer
than the term provided in the United States;
(C) simultaneously in the United States and a fpreaation that is not a
treaty party; or
(D) in a foreign nation that is not a treaty padgd all of the authors of the
work are nationals, domiciliaries [sic], or habituasidents of, or in the case
of an audiovisual [sic] work legal entities withddguarters in, the United
States;
(2) in the case of annpublished work® all the authors of the work are nationals,
domiciliaries [sic], or habitual residents of thenitéd States, or, in the case of an
unpublished audiovisual [sic] work, all the authars legal entities with headquarters
in the United States; or
(3) in the case of a pictorial, graphic, or sculptwork incorporated in a building or
structure, the building or structure is locatedh@ United States.

216 Copyright Act 17 USC § 101 (emphasis added).

17 Copyright Act 17 USC § 101 defines publicatiorithe distribution of copies or phonorecords [sic]
of a work to the public by sale or other transférownership, or by rental, lease, or lending. The
offering to distribute copies or phonorecords [sic]a group of persons for purposes of further
distribution, public performance, or public displayonstitutes publication. A public performance or
display of a work does not of itself constitute ficdtion”.

18 This provision is also mentioned in Copyright Agt USC § 104(a), where Copyright Act 17 USC
is applicable to protect unpublished original wordempilations, and derivative works “without regar
to the nationality or domicile of the author”.
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For a literary or artistic publication to be praetin the United States based on its
country of origin, the works are only protected"it:

(1) on the date of first publication, one or moretloe authors is a national or
domiciliary of the United States, or is a natiorgdmiciliary, or sovereign authority
of a treaty party, or is a stateless person, wiegréhat person maybe domiciled; or
(2) the work is first published in the United Sttt in a foreign nation that on the
date of first publication, is a treaty party; or

(3) the work is a sound recording that was firsedi in a treaty party; or

(4) the work is a pictorial, graphic, or sculptusabrk that is incorporated in a
building or other structure, or an architecturatkvthat is embodied in a building and
the building or structure is located in the Unifdtes or a treaty party; or

(5) the work is first published by the United Natsoor any of its specialized
agencies, or by the Organization of American Siates

(6) the work comes within the scope of a Presidéptioclamation. ...

The provision above is in line with art 3(1)(a)tbé Berne Conventioff’ If a literary
or artistic work, whether it has been publishednot, satisfied one of the criteria
above, then the work will be considered to be adghStates work, and will therefore
be protected under the Title 17 USC. Otherwisevtbek may need to refer to other
countries’ copyright laws for its protection.

(b) New Zealand

Literary and artistic works are protected underNgsv Zealand Copyright Act 1994
if the works qualify. The New Zealand CopyrighttA994 provides the following

qualifications??*

(1) A work qualifies for copyright if the author; iat thematerial timé®* —

219 Copyright Act 17 USC § 104(b).

220 Though the provisions Copyright Act 17 USC that eferred to in this paper are in line with Berne
Convention, Copyright Act 17 USC § 104(c) actugiyts a limit on the applicability of the Berne
Convention in accordance with its applicability pweapyright-protected works. The provision stated
that “no right or interest in a work eligible forgtection under this title may be claimed by virafeor

in reliance upon, the provisions of the Berne Caotiom, or the adherence of the United States theret
Any rights in a work eligible for protection undghis title that derive from this title, other Fedkeor
State statutes, or the common law, shall not bamdgd or reduced by virtue of, or in reliance upon,
the provisions of the Berne Convention, or the aginee of the United States thereto”.

221 Section 18 (emphasis added).

222 gaction 1. In relation to a literary, dramatic, sizal, or artistic work, “material time” means the
following definition:

“(i)in the case of an unpublished work, when thekvis made or, if the making of the work extends
over a period, a substantial part of that period a

(ii)in the case of a published work, when the wizriirst published or, if the author has died befor
that time, immediately before his or her death”.
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(a) a New Zealand citizen; or
(b) an individual domiciled or resident in New Zaadl; or
(c) a body incorporated under the law of New Zedlan
(2) A work qualifies for copyright if the author, iat the material time,—
(a) a citizen or subject of a prescribed foreigantoy; or
(b) an individual domiciled or resident in a présed foreign country; or
(c) a body incorporated under the law of a prescritoreign country.

In respect of country of origin, to be protectedd@k must be published first in New
Zealand or in a “prescribed foreign countf$®.In relation to that provision the New
Zealand Copyright Act 1994 also defines publicataomd commercial publications
differently. The term “publication” in general tesnrmeans “the issue of copies of the
work to the publiczz“. However, in the case of a literary, dramatic, icelsor artistic
work, the meaning of publication includes the dctheaking it available to the public
by means of an electronic retrieval systé7nc‘1” For architectural works, the Act
provides that “construction of the building shadl treated as equivalent to publication
of the work®?®. The difference between the definition of publicatand commercial
publication under the Act is in the condition whehe issue of copies is “made in
advance of the receipt of ordes”

(c) Indonesia

Indonesian Copyright Law 2002 applies to “all wdf&& made by Indonesian
citizens, residents, and legal entities without stdering whether the works are
already registered, published, or not yet publihéd@he other conditions for works
to be protected under the Law are as folléts:

223 Copyright Act 1994, s 2. This section defines Surébed foreign country” as any country, other
than New Zealand, that is included under sectioh &3out “application to convention countries” or
that is declared by Order in Council made undeti@e@32 about “application of Act (other than Part
9) to other entities”. See also s 19.

24 3ection 10(1)(a).

225 gection 10(1)(b).

226 section 10(2). This protection is wider than wisamandated by art 3(3) of the Berne Convention,
which stated that “the construction of a work aftatecture shall not constitute publication”.

227 Section 11(a).

228 |ndonesian Copyright Law 2002, art 1 no 3. “Wohal$ mean any result of works of an Author,
which shows originality in the field of sciencetsaand literature”.

229 Article 76 letter a. The Elucidation of the Lawr fthis provision does not provide further
explanation.

230 Article 76 letter b and ¢ (emphasis added).
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b. all works of any non-Indonesian citizens, noddnesian residents and non-
Indonesian legal entities that ameblished>! for the first time in Indonesia;
c. all works of any non -Indonesian citizens, noddnesian residents and non-
Indonesian legal entities, provided that:
(i) their country has bilateral agreements on tlwgetion of Copyright with
the Republic of Indonesia;
(i) their country and the Republic of Indonesiae gvarties or member
countries of the same multilateral agreement orpth&ection of Copyright.

This provision is not as complicated as Title 170J& the New Zealand Copyright
Act 1994, both of which have more specific prounsido regulate different kinds of
copyright-protected works. Article 76 of the Lawedonot make the distinction of “all
works” except in regard to publication.

2 Hypothetical Case

A hypothetical case that could be related to tluégation of the freedom of panorama
concerns the display of artistic works other thadings and sculptures in public
places. A mural is an artistic work, a “drawing’athuses walls on a permanent
structure as its medium of expression. If a mwainade on the wall of a building,
and the mural is permanently situated and visible ipublic place, a question may
arise as to whether others have the freedom topghkéographs of the mural in the
same way that they have the freedom to take phepbgrof the building itself under
the freedom of panorama.

(@) The Case

The hypothetical case is about an individual calla8”, an Indonesian who has
obtained a green card and residency in the Uniteee§ AB travelled to New
Zealand and spotted an interesting mural made Iy’ ‘@h the wall of the National
Library. AB took a photograph of the mural withaaining prior consent from CD
then put the photograph up for exhibition in theiteth States with his name as the
author of the photograph. Later, he sold the phaly in New Zealand. CD would
like to know if his exclusive rights have been wigd by AB. The case will be
viewed according to the copyright laws of the Udit8tates, New Zealand, and
Indonesia respectively, under the assumption tmatcourts in the aforementioned
countries have jurisdiction to proceed to this casedetermine whether AB has the

21 Article 1 no 5. “Publication shall mean the reagjibroadcasting, exhibition, sale, distribution or
dissemination of a Work, by utilising [sic] whatevaeans including the Internet, or by any manner so
that such Work is capable of being read, heare&en $y any other person”.
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right to take photographs of the mural, to be aekadged as the author of the
photograph, and to gain commercial advantage frarphotograph.

(b) Copyright Protection from Title 17 USC

Based on Title 17 USC, because the photograph sty fpublished in the United
States, the photograph would be protected undés Tit USC 8§ 101 as a “United
States work”. Taking photographs of architecturarks is also allowed under Title
17 USC § 120, where the act is not considered t@ @@pyright infringement and the
resultant work is protected by its own copyright.

Based on the provisions referred to above, and ialseference tdBurrow-Giles
Lithographic Co v Sarorf§” andGraves’ Cas&> AB's taking of the photograph of
the wall of the National Library with CD’s mural om would be a copyright
infringement, and AB’s photograph would be protdctender Title 17 USC. If CD
filed a lawsuit against AB’s photograph of his muthen it would most likely be
most unsuccessful, as AB owns copyright protectioer the photograph and is
therefore able to exhibit and sell it.

(c) Copyright Protection from New Zealand Copyright A894

Under s 19 of the New Zealand Copyright Act 1994, photograph might be granted
copyright protection under the Act if it was fipgtiblished in a “prescribed foreign
country”, which was the United Stat&$.According to s 73 of the Act, taking
photographs of buildings and other works that asem@anently situated in public
places such as sculptures, models for buildingsyarks of artistic craftsmanship,
does not infringe the copyright of the depicted kgorit is unclear what might fall
under “works of artistic craftsmanshff®, but the mural on the wall of the National
Library was being made and placed in a public plgweugh it might not be
permanently situated thef&.

Before reviewing the case from the perspectivehef Nlew Zealand Copyright Act
1994 and in order to get a clearer idea what “waoikartistic craftsmanship” are, it is

232 Burrow-Giles Lithographic Co v SaroriyL1 US 53.

233 Graves’ Cas§1869] LR 4 QB 715.

234 Copyright Act 1994, s 230(1)(a).

235 Section 2. The provision could be read as “workartstic craftsmanship are artistic works which

are not falling within the category of a graphic ngophotograph, sculpture, collage, or model,

irrespective of artistic quality, or a work of aitefcture”.

3¢ There is no definition of the wording “permanentf.this wording is seen from how easy a

copyright-protected work could be removed from aljguplace, the mural might not be permanent as
it could be easily changed into other design ofahar removed completely.
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worth looking at the discussion iBonz Group Pty Ltd v CooKk€. In that case,
Tipping J from the Christchurch High Court quoteddunt Dilhorne to the effect
that a work of artistic craftsmanship was somethimade by hand and not mass-
produced. The Judge then stated that he beliewedrk of artistic craftsmanship
should present an artistic quality and should bdertay an author who was “both a
craftsman and an arti$®. Tipping J also defined a craftsman as “a persto w
makes something in a skilful way and takes justifeide in their workmanship”. He
defined an artist as “a person with creative abiiho produces something which has
aesthetic appeal”, and someone who can “impart flicismt degree of skill,
experience, and effort in creating the ultimatedpi” of artistic craftsmanshiy?

To return to the discussion about the hypothetteasle, CD’s mural on the wall of
National Library would be protected under the Astaaform of artistic work, which is
“a graphic work®*°. If the mural was constantly altered and was tiaiched to the
National Library building, then AB's act of takinge photograph might be seen to
have infringed CD’s copyright. That the photograpluld only be protected under the
Act if the mural was permanently attached to théidwal Library building means it
falls under the category of “an artistic work pereatly situated in public places”. In
other words, the photograph was taken under thedémra of panorama and was
protected under s 73 of the Act. However, if AB tgato publish the photograph, CD
has the right to be acknowledged as the authdneofural, a right that is protected
under s 94(6) of the Act.

If the mural is proven to be permanently situatea ipublic place, then AB also has
the right to commercialise the photograph, as mragshers are allowed to sell
photographs taken under the freedom of panoramaref@erence toRadford v
Hallenstein Bros Ltf?, Judge Keane of the District Court Auckland stateat s 73
of the Act “sets out to allow members of the publicto copy in two-dimensional
sculptures permanently in the public domain andnefee profit”®*?. In this case,

237 Bonz Group Pty Ltd v Cook&994] 3 NZLR 216. This case is about Bonz Grauppmpany which
manufactured and sold hand-knitted woollen garmengsustralia and New Zealand, filed a copyright
infringement suit against Cooke after she startethufacturing and selling hand-knitted garments
through selected outlets. Bonz Group believed @Gwike’s garments “were too similar to their own”
and sued Cooke for copyright infringement of “wodfsartistic craftsmanship”.

238 At 31. Graham provides the same argument andsttisild be shown on “the design and the
execution of the work”. He also adds that “[t]henest be demonstrated creative ability and aesthetic
appeal, as well as skilful workmanship”. See Grahalpove n 124, at 382.

289 At 31.

240 Copyright Act 1994, s 2.

241 Radford v Hallenstein Bros L{@009] DCR 907.

242 Radford v Hallenstein Bros LtHC Auckland CIV-2006-404-4881 (22 February 2007)3&
(emphasis added).
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“sculptures” could logically be replaced with “waerlpermanently situated in public
places”.

(d) Copyright Protection from Indonesian Copyright L2002

The photograph would be protected under the Indane€opyright Law 2002

because the photograph was made by an Indonesiaenéf® As photographs are
protected without dispute, even if the objects loé fphotographs are copyright-
protected works, AB’s photograph of CD’s mural @bbk protected under the Law.
Therefore, copyright protection for the photograjsh separate from copyright
protection for the mural.

(e) Possibility for Conflict of Laws

Conflict of laws may appear in the field of copyrigaw where there are different
provisions related to certain legal issues—for examin the case of infringement
and ownership. For the hypothetical case abovajght be that the work would not
be protected in the United States because it isgbsold in New Zealand, and the
United States court might feel that it is more appiate to use the New Zealand
Copyright Act 1994 to determine whether CD’s exslesrights have been violated
by AB. At the same time, a New Zealand court magt feat Title 17 USC is more
appropriate because the work was firstly publisineithe United States. Based on the
closest connection theory, because the photographeiUnited States resident and
the work was first published in the United Statbe, most appropriate copyright law
to govern the hypothetical is Title 17 USC.

Copyright protection is often attached to the naidy of the authors of copyright-

protected works. That creates an issue for thosewént to determine which national
law should prevail in relation to protection foetfreedom of panorama. Protection
for the freedom of panorama is available in theté&thiStates, New Zealand, and
Indonesia, but those protections are differenthdfe is a need to provide a minimum
protection for this freedom, then the provision éominimum protection should be
included in an international copyright treaty.

B International Recognition and Protection for Photaghs Taken under the
Freedom of Panorama

243 |Indonesian Copyright Law 2002, art 76 letter a.

60



COPYRIGHT LAW AND THE FREEDOM OF PANORAMA:
THE RIGHT TO COMMERCIALISE PHOTOGRAPHS OF PROTECTEDIRKS

Photographs taken under the freedom of panoramadshot be seen as copies of the
depicted works, as they are of a different medimeh @re three-dimensional and two-
dimensional respectively. It is therefore impossitd create copies of buildings and
sculptures by taking photograph of them. In ternisdeciding whether such
photographs should be recognised as original, atdaps or derivative works, there is
no set way to determine whether photographs takeleruthe freedom of panorama
are original works, adaptations, or derivative vgor&nd therefore they are eligible for
copyright protection, or they are only copies & tlepicted works. Article 2(3) of the
Berne Convention provides thaf:

Translations, adaptations, arrangements of musico#mer alterations of a literary or
artistic work shall be protected as original workithout prejudice to the copyright in
the original work.

Based on the provision above, where it is appliedhat photographs taken under the
freedom of panorama are acknowledged as adaptairatherivative works, the Berne
Convention provides that the photographs shoulgro¢ected in the same way as
original works.

C Fair Practice and the Freedom of Panorama
1 Fair Practice Provisions in Berne Convention ansl Amendments

The provision on fair practice was provided in Berne Convention (1886) and
constantly included in its amendments. Art 8 of Begne Convention (1886) stated as

follows:>*°

As regards the liberty of extracting portions frditerary or artistic works for use in
publications destined for educational or scienpficposes, or for chrestomathies, the effect of
the legislation of the countries of the Union, afdspecial arrangements existing or to be
concluded between them, is not affected by thegmteSonvention.

The said provision was adopted as art 10 of thdirBéct (1908) and afterwards
adopted as art 10 of the Rome Act (1928). Thoughptovision lasted for more than
40 years, at Brussels Conference of 1948 the pattethe Conference were
concerned about fair practice as “the questionoofdwings from known works has
always been a source of abu$&$"The parties to the Conference agreed that short
guotations from newspaper articles and periodieadse lawful and that quotations

244 paris Act 1971, art 2(3).
245 Berne Convention 1886, art 8.
245 Records of the Brussels Conference of 1948, abd&
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should always be accompanied by an acknowledgeafi¢hé source and the name of
the author, but that the right to take excerptsnfiiterary and artistic works for

teaching was a matter to be decide in the legisiaith the countries of the Union.

These considerations resulted in art 10 of the &xissAct (1948) as follows"

(1) It shall be permissible in all the countriestbé Union to make short quotations from
newspaper articles and periodicals, as well asdioide them in press summaries.

(2) The right to include excerpts from literary antistic works in educational or scientific
publications, or in chrestomathies, in so far @siticlusion is justified by its purpose, shall be
a matter for legislation in the countries of theiddn and for special Arrangements existing or
to be concluded between them.

(3) Quotations and excerpts shall be accompaniezhtacknowledgment of the source and by
the name of the author, if his name appears thereon

At the Stockholm Conference of 1967, it was propgos®t the rule on quotations
contained in art 10(1) of the Brussels Act (1948)Wyoadened so to make short
guotations as a general rule applying to all caiegoof works, while the main
content in art 10(2) and 10(3) of the Brussels @&48) remained unchanged. The
parties of the Conference agreed to the proposadgehand the provision in art 10 of
the Stockholm Act (1967) remains in art 10 of tlei$Act (1971) as follows'®

(2) It shall be permissible to make quotations frarwork which has already been lawfully
made available to the public, provided that thetking is compatible with fair practice, and
their extent does not exceed that justified by thepose, including quotations from
newspaper articles and periodicals in the formreép summaries.

(2) It shall be a matter for legislation in the otnies of the Union, and for special agreements
existing or to be concluded between them, to pethnaitutilization, to the extent justified by
the purpose, of literary or artistic works by wdyillustration in publications, broadcasts or
sound or visual recordings for teaching, providedhsutilization is compatible with fair
practice.

(3) Where use is made of works in accordance wi¢ghpreceding paragraphs of this Article,
mention shall be made of the source, and of theenainthe author if it appears thereon.

2 Fair Practice in Several Countries

“Fair practice?*®is known as “fair usé®®in the United States. Fair use is one of the
limitations on the exclusive rights to reproduce awthorise others to reproduce
copyright-protected works. Under the doctrine oif fase, people can reproduce
copyright-protected works without permission froheit copyright owners and yet,

247 Brussels Act 1948, art 10.

248 paris Act 1971, art 10.

249 The wordings “fair practice” refers to the prowiss in the Berne Convention (1886) and its
amendments.

%0 The wordings “fair use” refers to the fair praetjorovisions in Copyright Law of the United States.
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such reproductions are not considered to be cdmyndringement. Title 17 USC §

107 contains a list of the various purposes forcwhhe reproduction of a particular
work may be considered fair, such as criticism, e@nt, news reporting, teaching,
scholarship, and research. This Section also sgtshe factors to be considered in
determining whether or not a particular use is%dir

(1) the purpose and character of the use, includinether such use is of a commercial nature
or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portioadug relation to the copyrighted work as a
whole; and

(4) the effect of the use upon the potential mafieedr value of the copyrighted work.

In New Zealand, a “fair dealin§™ provision can be found in s 42 and 43 of the
Copyright Act. This provision allows some copyingr fprivate study, research,
criticism, review, and news reporting without thatpying being considered as
copyright infringement. Unlike the doctrine of faiise in the United States, fair
dealing cannot apply to any act which does notvgthin one of the strictly limited
categories. To determine whether copying conssttde dealing for the purposes of
research or private study, the Court should obstéollowing criterig?>>

(a) the purpose of the copying; and

(b) the nature of the work copied; and

(c) whether the work could have been obtained withireasonable time at an ordinary
commercial price; and

(d) the effect of the copying on the potential nerfior, or value of, the work; and

(e) where part of a work is copied, the amount smolstantiality of the part copied taken in
relation to the whole work.

Similar provisions related to fair practice areoatsrailable in arts 14 and 15 of the
Indonesian Copyright Law 2002, and they allow fdoraader spectrum of use than
“fair use” in the United States and fair dealingNlew Zealand. In Indonesia, fair
practice includes the use of copyright-protectedk&dor the purpose of education,
news reporting, criticism, and reviéw’. Although the terminology that is used and
the categories of fair practice more limited, fwactice provisions in the copyright
laws of the United States, New Zealand, and Indanés not include personal and
commercial use of copyright-protected works.

25! Copyright Law 17 USC § 107.

52 The wordings “fair use” refers to the fair praetigrovisions in Copyright Act of New Zealand.
253 Copyright Act, art 43.

254 Copyright Law (Indonesia), art 15.
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3 Fair Practice and Photographs of Copyright-Proteti/orks

There is no reference to copyright protection fbotegraphs of copyright-protected
works in the Paris Act (1971) and it is not avdiaim some countries of the Union.
The debate about this issue might culminate in ddike the initial debate on
international protection for photographic works astistic works. If taking
photographs under the freedom of panorama can loalynternationally protected
when the photographs are also taken under theideodf fair practice, then the
photographers will not have the right to commes@bhotographs taken under the
freedom of panorama. Wider protection for photogsafaken under the freedom of
panorama such as the provisions available in thiéetrbStates and New Zealand,
where the photographers are given copyright primtectncluding the right to
commercialise the photographs, could only be reteto in domestic law.

D No Exceptions or Limitations to Moral Rights of Aitects and Sculptors

Moral rights are attached to the authors of literand artistic work$>° Limitations
and exceptions to the rights within copyright potiten differ from country to
country, but the protection for moral rights is bgg in the United States, New
Zealand, and Indonesia at the same time as thécabpitity of copyright protection
for photographs taken under the freedom of panorama&he three mentioned
countries. In the United States, authors of archiral works do not get protection for
their moral rights as architectural works is noeasf works of visual af® This
means that Title 17 USC § 120 is not in conflicthunoral rights of the architects,
which is protected differently in New Zealand anddnesia. In Title 17 USC § 120,
though it is clearly stated that taking photograpitisarchitectural works will not
infringe the copyright of the works, it is not gdtwhether the photographs should be
considered as original works or derivative workewsdver, both types of works are
protected equally under Title 17 USC § 102 and H0®| copyright protection over
the photographs does not make a limitation or aegton for copyright protection
over the depicted works.

255 Article 6bis of the Paris Act 1971 stated thate“tuthor shall have the right to claim authorsHip o
the work”. Article 94 of the New Zealand Copyrighaw 1994 and fifth paragraph of the Preamble in
Elucidation of Indonesian Copyright Law 2002 pravithe provisions that are in line with art 6bis of
the Paris Act 1971, but Title 17 USC § 106A onlgyides protection of moral rights limited to autkor
of works of visual art. However, the World Tradeg@nization overview on the Agreement on Trade
Related Aspects of Intellectual Property Rightsestahat “[countries of the Union] do not have tigh
or obligations under the TRIPS Agreement in respéthe rights conferred under Article 6bis of that
Convention, i.e. the moral rights”. See World Tradeyanization “Overview: the TRIPS Agreement”
<http://www.wto.org/english/tratop_e/trips_e/inteé&2htm>.

256 Copyright Act 17 USC § 106A and 120.
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Copyright protection for photographs under art 78he New Zealand Copyright Act
1994 is given not to limit exclusive rights of theuthors of works that are
permanently situated in public places, which inelachitects and sculptors, but to
protect photographers from copyright infringemessuies. In Indonesia, photographs
of copyright-protected works are protected as ‘ioatjf photographs and they are not
seen as infringing copyright of the depicted works.

Vi Conclusions

There is no exception or limitation on which kindphotographs are being protected
under copyright law, whether it is of copyright-fgoted works, based on the Berne
Convention. This means that copyright protection gbotographs taken under the
freedom of panorama, which this paper refers tthasight to take photographs of
copyright-protected works that are permanentlyaséd in public places without
having to gain prior consent from the authors efworks, is not prohibited under the
Berne Convention. This protection also exists gctice within copyright laws in the
United States, New Zealand, and Indonesia. Themsis no limitation on taking
photographs of copyright-protected works under Bleene Convention. This means
that the photographs taken under the freedom obrpama should gain copyright
protection in the same sense as “original” photplgsabecause the photographers
have put efforts in the making of the photogragm] the photographers are entitled
to exercise their exclusive rights and moral righter such photographs.

To add to the conclusions above on how photograpkesn under the freedom of
panorama should be protected, the protection shoelldeparated from the object of
the photographs and therefore it is closely reldatedhe provisions related to the
making of derivative works as stated in Title 17QJ3n making of adaptation or
derivative works, the authors of the works are tleati to get “sole” copyright
protection over their works and this protectioséparated from the “original” works
they based their works on. The protection would intgrvene copyright protection
over the “original” works which means that the atetts and sculptors can still
exercise their exclusive rights to the possibleesit Copyright protection for
adaptation or derivative works is not considerediraging the “original” authors’
rights to exercise their exclusive rights and tfaee protection for the photographs
taken under the freedom of panorama should noeée as limiting the architects and
sculptors’ rights.

Taking photographs under the freedom of panorandgmthe copyright laws in the

United States and New Zealand is considered asngakiginal works and this point
of view is actually in line with how photographs ptblic domain works are
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protected. Photographs of public domain works obtaipyright protection regardless

of the depicted works are no longer protected, Wwheans that there is separation
between the copyright of the depicted works from ¢opyright of the photographs.

This also means that copyright holders of such graphs are allowed to gain

commercial advantage from the photographs. Indaisse, photographs taken under
the freedom of panorama should obtain its copyrighttection because the

photographs are new artistic works and therefarpribtection should not be linked to

the depicted copyright-protected works.

If the freedom of panorama is seen as an act ebdejgtion, based on the three-step
test, the issue of the freedom of panorama wouidfgahe three required steps. For
the first step in “certain special cases”, theda of panorama is specifically related
to the act of taking photographs of works permdgesituated in public places,

although what is covered under the word “worksfais in the United States and
New Zealand. It is also a special case that taghmgographs in public places should

not be seen as violating architects and sculptayists 2>’

The second step requires that the freedom of pareoraoes not conflict with a
normal exploitation of a work”. The fulfilment ohis step can be seen in the sense
that this freedom to take photographs does not kvhiat usually can be done over
architectural and sculptural works by their auth@sher than that, the freedom of
panorama implements copyright protection over piyaphs and not limiting what
can be photographed or not in public places.

Finally, the third step requires the freedom of ggama to “not unreasonably

prejudice the legitimate interests of the authdifie freedom of panorama does not
limit the architects and sculptors' ability to gaiommercial advantage from their

works although these were placed in public plaGker than that, the freedom of

panorama merely implements copyright protectiorr @hmtographs, by ensuring that
there is no limitation of what can or cannot betpgoaphed in public places.

Aside from the explanation above, the jurisdictioc@mparison shows that there are
different protections given to the photographs takader the freedom of panorama.
Therefore, it is necessary to include the protectar the freedom of panorama in an
international legal instrument for example to memtit under the Berne Convention
to avoid any doubt in the protection of such phaipds. This way, there will be a

%57 Knights, above n 11. Christophe Geiger and ottiEne Three-Step Test Revisited: How to Use the
Test’s Flexibility” in National Copyright Law in Program on Informationslice and Intellectual
Property Research Paper Serig@§ashington, 2013).
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“uniform” minimum protection that should be given the members of the Union and
this will minimise the probability of conflict oflws issues.
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