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ABSTRACT

The subject of this dissertation is the relatiopshetween the protection of foreign investors’
investments under international investment law treddomestic law of host states. Two question® anis
this connection. First, is the promotion and prttecof investments comprised in investment agradme
compatible with states’ domestic law? Second, pulpiolicies of host states may appear to be in
contradiction with an increased international sigwf investments. When such a conflict is chaljed by
foreign investors, what are the consequences fiir parties? In general, investments are transatioat
are private in nature, whose aim is to generatesitipe rate of return. Investments can have péveas
consequences on countries’ welfare, including giample, the consequences on sustainable develtpmen
the use and protection of natural resources; angdlayment, to name a few. It is the role of the
governments to balance these sometimes confligtidic and private interests. As of today, it se¢had
the regime established according to investmentiéeaoes not strike an appropriate balance between
various interests concerned. After a brief lookhat legal framework protecting foreign investmeris
conflict areas between investment treaty provisims domestic public policies of host states apozgd
through an empirical analysis of some case stualielsrecent arbitrations. Finally, this dissertatimids
that, at a substantive level, investment law isud pf international law. Thus it must be consist&ith its
norms and it has to be interpreted in accordandé wiistomary rules of treaty interpretation. The
dissertation concludes by suggesting the creatiastate-investor relationship and advocatesaim, phe
establishment of development objectives in investntecaties as well as the inclusion of rights and

obligations for all parties involved.

STATEMENT ON WORD LENGTH

The text of this paper (excluding abstract, tabtecontents, table of cases,
bibliography, list of abbreviations and footnotes)mprises approximately (33121)

words.



CHAPTER| INTRODUCTION

Private international investment is an increasingiportant factor in the world
economy. Both developed and developing countriesefitefrom a more effective
allocation of resources and the integration of ratwk Moreover, for a number of
developing countries foreign investment representgrowing part of their external
source of capital and technology. As of today, ifprelirect investment (FDY)orings not
only capital and technology to the host countryt also management expertisad
access to new market§herefore, FDI is widely recognised as a major gbuator to
growth and development.

The establishment of businesses funded by foreigastors is one of the main
factors promoting international capital movementud, foreign direct investment had
reached a bulk of US$1300 billion in 2000, whichlresponds to an impressive increase
since 1970, when this activity represented only 128illion .2

If a long-term analysis shows a strong developneémternational investments,
the recent period is however marked by a reoriemtain 2003 the total of foreign direct
investment had dropped by more than half compai#t 2000, to only US$559 billiof.
Such a backward step is without a doubt partly tmamy,’ or even a sign of maturity
from the world economy. Nevertheless, the reductieems at the very least abrupt and
indicates certain fragility in international invesgnt.

A strong legal protection of foreign investmentsefprably under consistent
international rules, needs to exist. This is palady so in a situation of economic

instability, where investors seek stable managem@mditions.

! According to the terminology of the United NatioBenference on Trade and Development (UNCTAD)
Foreign Direct Investment (FDI) is of a certainnbeand aims to establish control of a corporate bathe
UNCTAD is a permanent intergovernmental body anithésprincipal organ of the United Nations General
Assembly dealing with trade, investment and develem. It was established in 1964. See:
http://www.unctad.org/Templates/StartPage.asp@miib=2068(last accessed 21 November 2008).

2 UNCTAD World Investment Report 200Bhe Shift Towards Servicédnited Nations Publications, New
York and Geneva 2004) 367.

® Ibid.

* WTO International Trade Statistics 2008VTO Publications, Geneva, 2003) 16he WTO stated a
simultaneous decrease of world exports, their valaet from 125% in 2000 to 120% in 2001 (100%: in
1995).




Therefore, it appears useful that a system piioggdoreign investments has
grown up thanks to international investment lawdeled, host states are bound by
international rules aiming to protect foreign ines from political risks. A good
application of international rules can generallydmsured, at the initiative of investors,
by international arbitration tribunals. Thus, thats finds its action subject to external
control. Furthermore, the scope of internationatestment law has moved in a
favourable way for investors because at this stagecludes the full range of public
action.

If this fact is reassuring for investors and woeiagn be conducive to stabilising
investments flows, such strong protection can hawvéave an equivocal impact on the
definition and administration of public policies bést state3Indeed, from now on, all
the normative, administrative and judicial actedti affecting the interests of foreign
investors as well as those involving their capstegm to concern international investment
law.

Aspects of both public and private internationaiv lalefine international
investment law. On the one hand, states are sutmettte rules of this unique class of
international public law. On the other hand, thgaleframework governing foreign
investments benefits multinational enterprises Whiare subjects of the private
international sphere.

International investment agreements (llAaye usually identified as having a
positive impact on development. Theoretically, guessibility of increased investment
disputes brought about by the expanding networkAsf may motivate host countries to

improve domestic administrative practices and law®rder to avoid future disputes.

® Charles OmarQuelles Politiques pour Attirer les Investissemebitects Etrangers? — Une Etude de la
Concurrence entre Gouverneme(@CDE, Paris, 2000) 103.

® Omar E Garcia-Bolivainternational Law on Foreign Investment at a Crassis: the Need to Reform
(2008). Paper available at:
http://works.bepress.com/cgi/viewcontent.cgi?aetidl002&context=omar_garcia_bolivaflast accessed
04 February 2009) 1.

" The term International Investment Agreement (I&fers to all bilateral and multilateral investment
treaties as well as to all other agreements cantpicomparable provisions signed between two oremor
countries to protect investments made by investbrene country (home state) in the other countgsth
state).




Thus and according to the United Nations ConfereoseTrade and Development
(UNCTAD):®

IIAs are important not only because of their pat#ninternational impact in terms of
attracting foreign direct investment or sendingifds signals to foreign investors. Equally
significant are promotion of transparency, due psscand strict application of the rule of
law, which are the best means of avoiding investrdeputes.

One of the critical challenges when negotiatingslia to try to achieve a balance
between the need to provide a predictable and peaast FDI policy framework in
which private firms can pursue their corporate otiyes on the one hand, and the need to
retain the national policy space that is neededntplement national development
objectives on the othér.

Nevertheless, how a given IlA strikes this balaisceften unclear on its face, and
conflicts arise out of the growing application dA Iprovisions on how they might
regulate governments’ policy making abilififhe regulatory discretion of the sovereign
states is challenged more and more by foreign tovesindeed, an increasing number of
investor-state cases contain new regulatory messasethe basis of their clairiithe
increased protection provided by states to foraigrestors, including provisions to
protect against the ratification of discriminataneasures, for example, will certainly
affect the discretion of host governments to retguita the public interes?

Yet, according to the good governance perspedtive,mportant for every state
hosting foreign investments to be aware of thermatgonal legal risks linked to the
public policies implemented in its territory. Padl and administrative authorities of
host states must draw lessons not only about them for maneuverability (which is
therefore reduced) but also about the possible teeeeorganise their relationship with

investors.

8 UNCTAD Investor-State Dispute Settlement and Impact omstment Rule MakingUnited Nations
Publications, New York and Geneva, 2008) 93.

° J WebelExisting Proposals on Bilateral and Multilateralviestment Agreements and Practices Towards
Codes of Conduct on TNCs and Governments With BRespEDI in UNCTAD-Civil Society Dialogue on
Selected Development Issues Being Addressed hinttesl-nationsSysten{Papers Prepared in Support of
the Issues Discussed, Geneva, 2002) 31.

19 Howard Manninvestment Agreements and the Regulatory State:EXasptions Clauses Create a Safe
Haven for GovernmentgPssues in International Investment Law, Backgro&agers for the Developing
Country Investment Negotiator's Forum, IISD, Singag 2007) 2.



In order to highlight the relationship between tpeotection of foreign
investments under international investment law #reddomestic law of host states, the
present study adopts a combined methodology. Tikgedation is primarily based on a
legal analysis in order to identify the currentiestaf international investment law. This
analysis will be confirmed by empirical factorsfrdhe socio-economic situation. The
study also takes into consideration political ardimmistrative analysis in order to
underline the key issues linked to the evolutiorthe security of international foreign
investments in public management. Therefore, tlesediation is divided into three
chapters that treat distinct but interrelated issue

Chapter Il explores the nature and the evolutiomtdrnational investment law.
The methodological study described above will altbe assessment of the meaning and
scope of rules existing under the security of ma#ional investments. The purpose of
this chapter is not to provide an in-depth evolutamd historical background of foreign
investment law, but it aims to briefly highlightethegal framework protecting foreign
investments.

In Chapter Ill, the dissertation will attempt tcerdify the impact of increased
protection of foreign investments through investtrtesaties on the regulatory power of
host states and, in particular, on the public pedichat are most affected. The potential
conflicts between investment treaty provisions dachestic public policies of host states
are explored through an empirical analysis of seame studies and recent arbitrations.
While the benefits of international investment aenerally recognised, there are
concerns that these provisions are offering moid rapre guarantees to international
investors at the expense of the domestic regulaiower of the state. On the one hand,
the independent management of domestic economaasafs desired; on the other, it is
recognised that a large measure of participatiothéninternational economy serves the
general welfare. This dilemma lies at the hearthef tensions which sometimes arise
between international investors and the governmeikoth host countries and investor
countries.

Finally, Chapter IV will reflect on the foregoinghaysis in preparation for
analysing a new way to manage relationships betwest states and investors. It is

indeed essential to promote mutual understandihgdes private international investors



and governments on the fundamental issues affettigig relationship. In addition, this
dissertation advocates for the establishment okldgwnent objectives in investment
treaties as well as the inclusion of rights andigatbions for all parties involved.

Accordingly and on the basis of the model of arrmational Agreement on Investment
for Sustainable Development developed by the latewnal Institute for Sustainable
Development (1ISD}} this dissertation supports the recognition ofghtito the security

of foreign investments which could be included me tpreamble of international
investment agreements under the condition to résp@me fundamental international

rules.

M International Institute for Sustainable Developin@$D) at: http://www.iisd.org/(last accessed 11 May
2009).




CHAPTERII A BRIEF HISTORICAL REVIEW OF THE EVOLUTION OF THE
CONCEPT OF SECURITY OF FOREIGN INVESTORS UNDER INTERNATIONAL
INVESTMENT LAW

The singularity of the current IIA network resuli®m an ancient historical
evolution.*? Former to the twentieth century, diplomatic promtt and claims
commissions were the primary means to enforce riatemal standards of foreign
investment and investor protectibtiThe globalisation of the world economy introduced
some limits to the diplomatic model of protectidn. particular debates around the
customary international law minimum standard oftmgent to be accorded to foreign
investors and investments arose between capitalréng and importing statééIn the
post Second World War (WWII) erthe contemporary investment treaty framework was
developed.The historical development of international investinlaw is a fundamental
step to take into consideration in order to betteterstand contemporary controversies in
this area of law.

While in the course of the 1960s and 1970s, inteynal investment litigation
remained (because of the absence of legal toolajively uncommon, the massive
emergence of bilateral conventions for the probecéind promotion of investmergsice
then hagesulted ina massive increase in arbitrations. Whereas tlexrational Centre
for Settlement of Investment Disputes (ICSID) regied only 25 cases from 1972 to
1990, 60 cases were resolved under the auspidd®e @entre in the following fourteen
years. As ofSeptember 2009, 122 cases were pentifigpe ICSID is an autonomous
international institution established under the @ortion on the Settlement of Investment
Disputes between States and Nationals of Othee$tatith over one hundred and forty
member states. The Convention sets out the manai@@nisation and core function of

ICSID. The primary purpose of ICSID is to providcifities for the conciliation and

12 Andrew Newcombe and Lluis Paradélaw and Practice of Investment Treaties. Standaofls
TreatmentgKluwer Law International, 2009) 1.

*bid, 8-10.

*bid, 11-18.

15 Statistics published by the ICSID. Available attp://icsid.worldbank.org/ICSID/FrontServlidtast
accessed 25 September 2009).

16 Convention on the Settlement of Investment Dispuietween Sates and Nationals of other States
(ICSID Convention) (signed 18 March 1965, entemd force 14 October 1966) 575 UNTS 159. ICSID
Seehttp://icsid.worldbank.org/ICSID/Index.jqfast accessed 8 September 2008).

10



arbitration of international investment disputebeTICSID Convention is a multilateral
treaty formulated by the Executive Directors of thiernational Bank for Reconstruction
and Development (the World Bank).

The cumulative total of all known cases brought emtilateral, regional or
plurilateraf® agreements that contain investment clauses or i$4sow 2982 Well over
half (92) of the 160 known claims were filed withime past three years. Virtually none
of them were initiated by governments. In view loStrecent surge, it is not surprising
that the majority of investment treaty arbitratiproceedings are still pending before
tribunals. Due to the fact that many claims ari géinding, some uncertainty surrounds
the meaning of key treaty provisions. “All of thieeans that governments need to be very
careful when negotiating investment treatié5%aid Karl P Sauvant, Director of the
UNCTAD Division on Investment, Technology and Ept&e Development.

Such a massive rise in the number of disputes utitedCSID indicates the
increased importance of international investmewt lais obvious that foreign investors
would not have resorted to arbitration tribunalssuth increasing numbers if they had
not thought that they would gain justice. Thus, @imexclusively, private parties have
used international tribunals as an alternative.tidtetes, in general, prefer to leave the
disputes to their own domestic justice system.

We might say that international investment law baslved favourably from a
foreign investor perspective. Furthermore, investimiaw norms, at least the way in
which they are sanctioned by the courts, have vedeiecognition and enforcement by
host states.

This Chapter is divided into three parts. The fpatt explores the origins and

developments of international treaty law from ttf820s, setting the background for the

" For example, the North American Free Trade Agregnietween the Government of Canada, the
Government of Mexico and the Government of the étiStates (NAFTA) (adopted 17 December 1992,
entered into force 1 January 1994) 32 ILM 289.

18 For example, the Energy Charter Treaty (ECT) @igfh7 December 1964, entered into force 16 April
1998) 2080 UNTS 100.

19 Statistics published by the ICSID, above n 1l4ermational investment disputes can also arise from
contracts between investors and governments. A puwibsuch disputes are, or have been, before ICSID
but are not included in its data.

20 UNCTAD International Investment Disputes on the Rise - &omal Note
(UNCTAD/WEB/ITE/ITT/2004/2, 29 November 2004) 1.

11



second part, which discusses the role played bytrarkribunals in shaping the
interpretation of the main standards of treatmérbi@ign investors. The last part deals
with the current structure of 1lAs and how an iraged protection of investors is now to

be observed.

A A Slow Evolution of Law: An Increasing Security with Uncertain Limits

1 A basic protection of investment and investors

The corpus of principles and rules of international investintaw was, at the
beginning of its development, relatively limited stale and range. Indeed, from the
1920s, the courts called to rule on the first casedd, in the absence of texts, only use
general principles of international law and in garar those concerning the law of aliens
which were necessarily unsuited to such an apmitatas well as not being very
concrete or well-developed. Under the terms ofdhasnciples every sovereign had to
grant adequate treatment and protection to theestshpf its counterparts. Concerning
foreign investments, the courts could only drawghaciple that the host state is bound
to give up any measure pointedly discriminatory anttageou$!

Indeed, in theNeer case,Mr Neer (a United States national) was working in a
mine in Mexico when he was killed by a group of acthmer?? When the US presented a
claim against Mexico, the claim was rejected ondhmunds that the tribunal could not
prove that the lack of conscientiousness on thegdaviexican authorities to apprehend
the perpetrators was the reason for the death diéér?

International disputes of the 1920s and 1930s aeflecertain tension between
national autonomy and international contrdts.his separate opinion, the judge Fred K
Nielsen emphasised this tension. Nielsen clearigtpd out that in international law the
scope of sovereign rights in relation to matterbjestt to domestic regulations must

conform to the constraints imposed by such sovetefj He also explains that a failure

ZLLFH Neer & Pauline Neer (USA) United Mexican StatelS-Mexico Claims Commission (1926) IV
RIAA 60, paras 4 and 5.

% | FH Neer & Pauline Neer (USA)United Mexican Statesbove n 21, para 1.

% |bid, paras 5 and 6.

% LFH Neer & Pauline Neer (USA)United Mexican Statesbove n 21, Separate Opinion, 64.

12



to do so can result in the recognition of interoiadil delinquency® A need for such
requirement is no less favourable than that requing the regulations of international
law.?® Such a scenario is sustained by the notion thatriational law requires states to
treat ‘aliens’ in accordance with minimum interoatl standards. This is undeniably
supported by the Neer claim, resolved by the Mexidaited States General Claims
Commissiorf®

The propriety of governmental acts should be putthe test of international

standards... the treatment of an alien, in order ems@tute an international

delinquency, should amount to an outrage, to bad, f wilful neglect of duty, or to

an insufficiency of governmental action so far shofr international standards that
every reasonable and impartial man would readipgeise its insufficiency.

Following WWII, states allowed international invesint law to develop only
slowly and partially. There was no adoption of atifateral investment instrument or a
bilateral development of rules specific to investin@s was the case for tradélhus,
old agreements from T9century known as “FCN” (Friendship-Commerce-Natiiya)
agreements are still in effect today or agreemeatgluded on the same model of the
years 1950-1968 which had during long years to be used as a sutestivith more
adapted rules. Typically, such agreements, in mofdito the reciprocal obligation of

"perpetual peace and friendship”, simply requirbkdt tprivate activities be accorded

%% |bid, 64.

*° |bid, 64.

27 Surya P Subednternational Investment Law Reconciling Policy @Mihciple (Hart Publishing, Oxford
and Portland, Oregon, 2008) 118.

% | FH Neer & Pauline Neer (USA)United Mexican Statesbove n 21, para 4.

29 General Agreement on Tariffs and Trade (GATT) (Bflober 1947) 55 UNTS 194. The GATT is only a
component of the World Trade Organisation (WTO) ekhivas meant to be created under the Havana
Charter but the Charter failed to come into effddte Charter should have contained rules relating t
international investment. Only the GATT remained tbgnporary application from 1947 and until 1995
when it has been inserted to the World Trade Osgdinn System by the Marrakech agreements: General
Agreement on Tariffs and Trade: Multilateral Negtitins: Final Act Embodying the Results of the
Uruguay Round of Trade Negotiations (WTO Agreeméniyned 15 April 1994, entered into force 1
January 1995) 33 ILM 1126.

% Treaty of Friendship, Commerce and Navigation kefwthe United States and Nicaragua (21 January
1956) (quoted inMilitary and Paramilitary Activities in and againdtlicaragua (Nicaragua v United
States)(Jurisdiction and Admissibility) [1986] ICJ Rep B9 Treaty of Amity, Economic Relations and
Consular Rights between the United States of Araaiw the Islamic Republic of Iran (15 August 1955)
UST 899 (entered into force 16 June 1957) (Theaty) (quoted in:Oil Platforms Case (Islamic Republic

of Iran v United States of Americg003] (Merits) ICJ Rep 161).

13



most-favoured nation treatment, as well as inclgdin obligation to treat foreigners and
their property in accordance with national &w.

The General Assembly of the United Nations finaflgk the initiative to state a
certain number of more concrete principles for phatection of foreign investments. In
particular, the General Assembly voted with a Marge majority that any use by states
of the right of expropriation had to be exercisdthwlue respect to certain conditions of
international law, and in particular that an expiajon be followed by appropriate

compensatioff?

Nationalisation, expropriation or requisitioningatitbe based on grounds or reasons of
public utility, security or the national intereshigh are recognised as overriding purely
individual or private interests, both domestic doteign. In such cases, the owner
shall be paid appropriate compensation, in accaalavith the rules in force in the
State taking such measures in the exercise obitsreignty and in accordance with
international law. In any case, where the questibrtompensation gives rise to a
controversy, the national jurisdiction of the Statking such measures shall be
exhausted. However, upon agreement by sovereigasSaad other parties concerned,
settlement of the dispute should be made throudhitration or international
adjudication.

The General Assembly does not have, under the triitations Charte?: a
capacity to promulgate binding international I&Certain authors could see in the
statement of states’ right of expropriation an espion ofopinio juris, one of the

components of customary international fawhich binds the states even in the absence

31 Treaty of Friendship, Commerce and Navigation leetwthe United States of America and Liberia (21
October 1962) Article IlI.

32 UNGA Resolution 1803 (XVIl) on Permanent SoveréjgBver Natural Resources (14 December 1962)
A/RES/1803, para 4. Certain authors support thattémm “suitable” is equivalent to a compensation
standard less demanding than the Hull Rule whiatedta “prompt, adequate and effective” compensatio
for example AndrewGuzmanExplaining the Popularity of Bilateral Investmeéteaties: Why LDCs Sign
Treaties That Hurt TheniJean Monnet Centre Working Papers, New York Uit School of Law,
1997). Available at:http://www.jeanmonnetprogram.org/papers/97/97-1dlhlast accessed September
2008). The US government (the author of the HulelRbas on the contrary stated the similarity @ o
standards, e.g. the official declaration quotedLiouis Henkin, Richard Pugh, Oscar Schachter antgsHa
Smit International Law: Cases and Materigl8ed, West Publishing, St Paul, 1988) 1063.

33 Charter of the United Nations (UN Charter) (sigi@dJune 1945, entered into force 24 October 1945)
59 Stat 1031: TS 993; 3 Bevans 1153.

3 Article 10 of the Charter grants the Assembly weoof advice.

% See article 38 para 1 b) of the Statute of theriational Court of Justice (ICJ Statute) (signédi@ne
1945, entered into force 24 October 1945) 3 Bevaha9; 59 Stat 1055; TS No 993. Available at
http://www.icj-cij.org (accessed 23 September 2008).

14



of a conventiori® In association with the compounding practice thatstates followed,
the resolution was considered by pre-eminent olesems reflecting the state of 1&(n
addition, the Resolution stated that the state dwdrol over the admission of foreign
investment by means of authorisation, restrictian poohibition.*® However, once
granted, national and international law shall govfereign investment’

Following the admission of the recently independstates to the United Nations,
the 1970s saw a collapse of the consensus congethm international customary
protection of foreign investment8 These states, taking advantage of their majotitiie
General Assembly of the United Nations, voted savessolutions under the terms of
which no international legal provision could lirtfieir right to expropriaté

It would have meant, in practice, that the compeosdor expropriation could be
fixed according to criteria chosen by host stabegven totally eliminated. From a legal
point of view, the pre-existent customary interoaél rule that compelled recently
independent states to adequately compensate thstamwcould not however be rejected
in this way. Customary international law is bindiog states even if it was developed
before a state came into existence and the stdt@ati contribute to its development.
Indeed, given the conservative nature of intermatidaw, the absence opinio jurisin
some states, as UN resolutions might suggest, miatelead to the immediate collapse to
a customary rule”” In addition, the resolutions at issue were votemimst by

industrialised states. Therefore, the resolutianddcprobably not found the suppression

% TexacoOverseas Petroleum Colibyan Arab Republi¢1978) (Award) 17 ILM 3 (Ad Hoc Arb) para
27. See Dominique Carreau and Patrick Juilllardit International Economiqué3ed, Dalloz, Paris 2007)
1163.

%" TexacoOverseas Petroleum Colibyan Arab Republicabove n 36, para 90.

3 UNGA Resolution 1803 (XVII) on Permanent SoveréjgBver Natural Resources, above n 25, para 2.
See Andrew Newcombe and Lluis Paradediw and Practice of Investment Treaties. Standavfls
TreatmentgKluwer Law International, 2009) Chapter 1, pata0 and 26.

39 UNGA Resolution 1803 (XVII) on Permanent SoveréjgBver Natural Resources, above n 38, para 3.
40’5 K B Asante “Droit International et Investissens&iin Bedjaoui Mohamme®roit International. Bilan

et PerspectivePedone/UNESCO, Paris, 1991) 711-719.

“1 For example see UNGA Resolution 3201 (S-VI) Detian on the Establishment of a New International
Economic Order (1 May 1974) A/RES/3201; UNGA Retiolu 3202 (S-VI) Programme of Action on the
Establishment of a New International Order (1 M&r4) A/RES/3202 and UNGA Resolution 3281
(XXIX) Containing the Charter of Economic Rights darDuties of States (12 December 1974)
A/RES/29/3281, Article 2, para 2.

2 Kuweit Government v American Independent Oil Comp@minoil) (1982) (Award) 21 ILM 976 (Ad
Hoc Arb) 1024, para 90. See also Bruno Simma artedIVerdrossUniverselles Voélkerrecht: Theorie
und Praxis(3ed, Duncker & Humblot, Berlin, 1984) paras 51a &74.
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of the rule, at least where North-South relatiopshwere concerned since the rule had
been established by the international community ashole?® Regardless of the legal
position, however, at this stage the security oéiffn investments seemed in practice to

be seriously threatened.
2 Development of a large BITS’ network

However, economic pragmatism ended up by prevadimgpoth side¥ and made
it possible to develop a network of bilateral camvens for the protection and promotion
of investments. Developing countries recognised bemefit of attracting foreign
investments by the creation of a protective bodyraks. There are about 2500
conventions in force tod&yundoubtedly binding states’ parti&sThe signature of the
first BIT (Bilateral International Treaty) betwe&ermany and Pakistan in 1959 did not
lead to a boom of BITs (despite the embracemerEwppean states of the BIT model).
Until 1991, only 400 BITs had been concluded woittey'” The number of BITs
concluded increased significantly during the 198)scontrast with the year 1996, when
about 1000 BITs existed worldwide, today more tB&800 BITs have been brought into
life, linking more than 170 countries. An acadenaathor has characterised the
exponential rise of BITs as a “treatification ofdmational investment law#BITs are

generally signed between a developed and a dewglamiuntry. Such treaties generally

3 TexacoOverseas Petroleum Colibyan Arab Republicabove n 36, para 80. See also the Declaration of
the US representative at the VIith Commission oftéthiNations General Assembly (11 November 1977)
72 AJIL 377, 378.

4 See Godfrey Bahiigwa “The Impact of Trade and #tweent Policies on the Environment: Uganda’s
Fisheries Industry” in OECDAssessing the Environmental Effects of Trade Lisstion Agreements
(OECD, Paris, 2000) 187.

> The United Nations Conference on Trade and Dewveéop (UNCTAD) maintains a compendium of
international investment agreements, availablenatv.unctad.org(accessed 18 October 2008). BITs are
documented ahttp://www.unctadxi.org/templates/DocSearch @39 (accessed 18 October 2008)
where the texts of more than 2,500 BITs can alsioiyed.

“ Article 26 of the Vienna Convention on the LawTakaties (VCLT) 1155 UNTS 331 (signed 23 May
1969, entered into force 27 January 1980). Sedrikovo-Nagymaros Project (Hungary v Slovakia)
(Judgement) [1997] ICJ Rep 3, para 46.

47 United Nations Centre on Transnational Corporatigy NCTC) and International Chamber of
Commerce (ICC)Bilateral Investment Treatie4959-1991UN Doc ST/CTC/136 (New York, 1992)
Annex.

8 Jeswald W Salacuse “The Treatification of Inteiora! Investment Law: A Victory of Form over Life?
A crossroads crossed?” (2006) 3 TDM 1, 3.
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bear common characteristics. BITs indicate thetsigiranted to investors, such as the
scope of application to investments and investtrs, kind of investments that are
covered, when coverage begins and ends, and in afagdgringement how dispute
settlement work&’ Bilateral conventions which form a dense netwardaly contributed
to the appearance not only of one real protectiothe field but also of a homogeneous
theory of this area of law, and this in particulzcause of recurrent standards of

treatment:
An obligation of fair and equitable treatment (FBTjnvestment;
An obligation to guarantee a full protection anduwséy of investment;

A clause providing for national treatment of thevastment and the foreign

investor;
A clause providing most-favoured nation (MFN) treant to the investment;

A prohibition on the expropriation of the investrhenithout prompt, adequate

and effective compensation.

Despite the high number of conventions it is pdssib mention these common
normative provisions contained in bilateral invesits treaties because they are based on
a “model” of convention widely used in negotiatiobg capital-exporting states and
elaborated by the OECY However certain differences remain. In particulsitateral
conventions promulgated by the United-States peovitht the obligation of national

treatment applies from the pre-establishment pbaseards.

9 Alexandra N Diehl “Tracing a Success Story or “TBaby Boom of BITs” Characteristics and
Particularities of the Tight Net of Bilateral Intagent Treaties Existing Today” in August Reinisgida
Christina Knahr International Investment Law in conteXEleven International Publishing, The
Netherlands, 2008) 8.

*0 Organisation for Economic Co-operation and Develept (OECD) Draft Convention on the Protection
of Foreign Property and Resolution of the Coun€itre OECD on the Draft Convention (1967) 7 ILM
117.
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According to a literal reading of these provisiohewever, their scope remains
limited. The terminology is indeed vague and thusates a margin of interpretation.
Nevertheless the intention of the parties at thee tof the negotiations was a restricted
meaning of the protective clauses for the invésamd the principles of interpretation of
international law would require any such speciaameg to be taken into account at the
time of the interpretation of the texts.Moreover, in traditional international law,
restrictions on sovereignty are not presurnfefin “uncertainty” exists only when all
methods of interpretation allowed by internatiolzal have been previously exhausted.
However, pro-states treaty interpretations remagny few in comparison with pro-
investor ones. Recent case law regarding the corafefair and equitable treatment
suggests that state action affecting investorsitilegte expectations and legal and
business stability constitutes a breach of the danl equitable treatment standafdhe
analysis about legitimate expectations is notalefifected in the awards I€MS v
Argentine Republit! and Técnicas Medioambientos Tecmed, SA (Tecmed) vdJnite
Mexican State®® The tribunal inCMSbased its definition of the standard on the sitgbil
of the legal and business environm&in particular it stressed that “fair and equitable
treatment is inseparable from stability and predidity.” >’ In the light of the
requirement of stability and predictability, thebtmal in Tecmedheld that fair and

equitable treatment meant that the host state wuld

act in a consistent manner, free from ambiguity totdlly transparently in its relations
with the foreign investor, so that [the investorhyrknow beforehand any and all rules
and regulations that will govern its investments, veell as the goals of the relevant
policies and administrative practices or directjuesbe able to plan its investments and
comply with such regulations.

In finding Argentina in breach of the fair and egbie treatment standard, the

CMS tribunal also observed that “the measuresateatomplained of did in fact entirely

1 SeeNAFTA Free Trade Commissioftlarifications Related to NAFTA Chapter 131 July 2001).
Available athttp://www.worldtradelaw.net/nafta/chapllinterp.fldtt accessed 20 May 2009) 2.

%2 See Vienna Convention on the Law of Treaties (Vlabove n 46, Article 31, para 4.

>3 The Case SS “Lotus” (France v Turkeéyudgement) [1927] PCIJ (Series A, No 10) 1.

> CMS Gas Transmission Co v Republic of Argent@@03) (Jurisdiction) 42 ILM 788 (ICSID).

5 Técnicas Medioambientales Tecmed SA v United Me)$tates(2004) (Award) 43 ILM 133 (ICSID
(AF)).

0 CMS Gas Transmission Co v Republic of Argentitmve n 54, para 274.

*|bid, para 276.

%8 Técnicas Medioambientales Tecmed SA v United MeStatesabove n 55, para 98.
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transform and alter the legal and business enviemirander which the investment was
decided and made™ The tribunal acknowledged that a legal framewoduld
legitimately evolve to adapt to changing circumst&s but went on to state that the
framework could not be “dispensed with altogethéew specific commitments to the
contrary have been mad®.”

In these cases, unfair and inequitable treatmeadjisted with any state conduct
that departs from the expectations investors maiyelérom conditions at the time they
make their investment. One could argue that becadstal tribunals held in both cases
that a measure taken by the host state was notstamiswith the fair and equitable
treatment, an allegation of the breach of this ddash of treatment regarding legitimate
expectations of investors will always be found. leer, consistency reflected in the
jurisprudence of arbitral awards does not necessean there exits a definitive rule of
law that any claim made in this respect will berfdun favour of foreign investors. It
must also be considered that when the tribunalieppthe above principle of legitimate
expectations to inconsistent international obligagi, it might result in accentuating the
application of this notion to non-investment obtigas at the time of the establishment
of the investment in the host countfy.

The BIT phenomenon, designed to ease barriers foaRB® generate more FDI
inflows, has proved to be successful in that pugptise acceleration of the number of
ratified BITs and the increase in the rates of EBverge’® From only less than $100
billion in 1980, the world’s stock of FDI now standt almost $1600 billiof® In
addition, foreign investors benefit from legal tiglgranted by the adoption of BITSs.
Despite the restriction it might impose on the seign sphere of control of host
governments, states keep signing BITs because @mmaticountries consider BITs as a
way to protect the interests of their multinatioeaterprises (MNES) whereas developing

countries see BITs as necessary to attract pricafgtal from abroad. Therefore,

9 CMS Gas Transmission Co v Republic of Argentidmove n 54, para 275.

% |bid, para 277.

1 Moshe Hirsch “Interactions between Investment &fmh-Investment Obligations in International
Investment Law” in Peter Muchlinski, Federico @diand Christoph Schreuer (edthe Oxford
Handbook of International Investment L&@xford University Press, New York, 2008) 173.

%2 UNCTAD World Investment Report 20Q9nited Nations Publications, New York and Gené@09) 3-
4.

% Ibid.
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governments from both developed and developing tcesrseek economic liberalism by
freeing the international flow of goods, services imnvestment?
Some tribunals find BITs to be instruments sustajrinvestor protectionn this

light, a tribunal inSiemens AG v The Argentine Repubétd®®

The Tribunal shall be guided by the purpose of Theaty as expressed in its title and
preamble. It is a treaty “to protect” and “to praeibinvestments... It is to create
favourable conditions for investments and to statmiprivate initiative.

Hence, uncertainties as to how to resolve uncleaityt provisions should be resolved in
favour of foreign investor§® Nevertheless recent decisions have rejected such an

approach in providing states more margins of apatiec®” as well as considering th%t:

A balanced interpretation is needed, taking intooaat both State sovereignty and the
State’s responsibility to create an adapted andluggoary framework for the
development of economic activities, and the netessiprotect foreign investment and
its continuing flow’, thus rejecting a one-sidedeirpretation either in favour of foreign
investors or in favour of host states.

In a dispute were it was respondent, the UniteteStargued that

a doctrine of restrictive interpretation should dggplied in investor states disputes. In
other words, wherever there is any ambiguity inusés granting jurisdiction over
disputes concerning states and private personk,aubiguity is always to be resolved in
favour of maintaining state sovereignty.

The obvious and growing role of BITs in the worlalipcal economy is therefore
acknowledged.The areas of both monetary policy and trade aredooated through
coherent multilateral regimes. In contrast, theggoance of FDI is highly decentralised.

A limited regulatory framework on investment haemeleveloped in the form of the

64 K J Vandevelde “A brief History of Internationalestment Agreements” (2005) 12 UCDJILP 162.
 Siemens AG v The Argentine Repulfdecision on Jurisdiction) (3 August 2004) (ICS@ase No.
ARB/02/8) para 81.

6 SGS Société Générale de Surveillance S.A v ThebRepfithe PhilippinegICSID Case No. ARB/02/6)
(29 January 2004) para 116.

7 Saluka Investments BV (The Netherlands) v CzechbiRe|§2006) (Partial Award) (UNCITRAL) para
304.

% E| Paso Energy International Company v Argenting@uidic (2006) (Decision on Jurisdiction) (ICSID
Case No. ARB/03/15) para 70.

%9 Methanex Corp v United StatesAmerica(2005) 44 ILM 1345 (NAFTA/UNCITRAL) para 103.
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Trade Related Investment Measures (TRIM@nd General Agreement on Trade in
Services (GATSY under the auspices of the World Trade OrganisgtéfiO).”

€)) The collapse of the Multilateral Agreementiovestment

Failed negotiations among the member states ofOfBED from 1995 to 1998
towards the Multilateral Agreement on Investmen?A{M* need to be studiedt is not
the goal of the present dissertation to commengrsitely on this particular issue of
international investment law. Reference is madg émi the purpose of identifying the
issues at stake and what conclusions can be dranwnduch a failure.

In May 1995, the negotiations for a Multilateral r&kgment on Investment
between the 29 Member states of the OECD staf@ete can identify three factors
leading to the decision to study the possibilitysath an agreement:rapid growth in
investment flows by the early 1990s, the trend towaunilateral liberalisation of
national restrictions on foreign investment, ane thbsence of a comprehensive
international investment framework agreem@érthe analysis of the failure of the MAI
is based on the last version of the agreementwhatproduced on 24 April 1998 and
released by the OECD on the InterfRéthe draft contains 12 chapters and encompasses
145 pages. Despite its length, the majority of stmuin the draft text deal with
recognised areas in investment liberalisation, stment protection and dispute
settlement’® The main aim of this agreement was to establisth ligandards for
investment protection of a worldwide applicati®uch a high investment protection was

to be reached among other measures by a broadtidefiaf investor and investment in

0 Agreement on Trade-Related Investment MeasurefMBR(signed 15 April 1994) 1868 UNTS 186.

"L General Agreement on Trade in Services (GATS)Afi6l 1994) 1869 UNTS 299.

2\World Trade Organisation, above n 29.

3 Multilateral Agreement on Investment (MAI) (Findhadopted Negotiating Draft, OECD, 22 April 1998
DAFFE/MAI (98)) 7 REV 1.

" OECD A Multilateral Agreement on Investment: Report by Committee on International Investment
and Multinational Enterprises (CIME) and the Comest on Capital Movements and Invisible
Transactions (CMIT]Document OECD/GD (95)65, Paris, 1995) Chapter 1.

> OECD MAI Negotiating Tex(24 April 1998) (OECD Directorate for Financialis€al and Enterprise
Affairs, Paris, 1998).

® MAI, above n 73, 13-70.
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order to ensure a large scope of protecfibAdditionally, minimum standards of
treatment such as national treatm@nand most-favoured-nation treatméhiwere
provided in order to achieve non-discrimination agnomational and foreign investors in
combination with adequate compensafion.

The basic idea behind the MAI was that FDI is agims for economic growth,
and by the same token, “growth in FDI has been npideed by widespread
liberalisation”®* The MAI treaty thus had &%:

set clear, consistent, and transparent rules endiisation and investor protection,
with dispute settlement, thereby underpinning thietioued removal of barriers to
market access and encouraging economic growth.

An examination of the key components of the MAh&cessaryPrinciples and
standards contained in the MAI were to a large rexbsed on the provisions of the
NAFTA agreementHence, regarding the scope of application, the ddpted an asset-
based definition of investmefitA standard of non-discrimination between foreignl an
domestic investdf as well as the application of national and MFNatmeent to both the
pre- and post-admission phases of the investmecepg® would have been imposed on
its member states. Chapter IV of the draft MAI seit the investment protection
provisions.In the event of expropriation of their investmeihgst states were required to
provide foreign investors with compensatf8ithe strong provisions on expropriation
would cover direct as well as indirect exproprinio The category of indirect
expropriation includes governmental measures “lpwaguivalent effect” to a direct
expropriatior?’ No guidance is given within the MAI provisions @swhether normal
regulatory changes that negatively affect the valian investment would be covered

within the concept of an indirect expropriatidthember states are required to provide fair

" Above n 73, Annex 2, Article 1.
® Above n 73, Annex 3.

™ |bid.

80 Above n 73, Annex 3, Article 5.
81 Above n 73, 10.

8 bid.

8 Above n 73, Chapter 2, Article 2.
84 Above n 73, 13.

85 | bid.

8 Above n 73, 57-58.

87 | bid.
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and equitable treatment and full protection andussgc while ensuring a minimum
standard of treatment of that required by inteoreti law®® Lastly, investor-state dispute
settlement procedures are provided®for.

In 1997, the negotiations had to be extended fery@ar.Despite the extension, a
suspension of six months occurred in April 1998that yearly meeting of the OECD
Council, in order to “consult with civil society’nd “take stock of the national
situation.® In October 1998, before negotiations could be mesi; France officially
pulled out of the negotiations and was followedngny other countries that appeared to
withdraw their support for the MAI. During the aota of 1998 negotiations faded away.

Relatively low levels of transparency were refléctieiring the MAI negotiations.
Three possible reasons can be identifieidst of all, the interests of capital-exporting
countries might have been promoted by the scopeagptication of the MAI to the
detriment of capital-importing countri€&sMoreover, the OECD forum did not reflect a
large variety of actors and states. As a mattéadaf capital-exporting states are the main
OECD memberg? Finally, the negotiations process exposed tensisn® whether the
MAI should reflect a United States or more modestofean modet’ Thus, the failure
of the MAI demonstrates that “there is no commoougd concerning certain far-

reaching standards of investment protectith.”
(b) Increased participation of NGOs in investmabiteations

Insufficient participatory opportunities for Non-Gnmental Organisations
(NGOs) must also be pointed otlihe main reason for this was that the MAI negairai
had largely been conducted confidentially betwdwnrepresentatives of the 29 member
states of the OECD. A large variety of NGOs becaxegemely concerned once the
negotiating text was released on the Inter8ebn, a bewildering number of around 600

NGOs involving 70 countries were involved in the M#ampaign.The draft treaty was

88 |bid.
8 Above n 73, 63-76.
% TUAC 1998: Ministerial Statement on the MAI, TUAGte, 28 April.
91 Alexandra N Diehl, above n 49, 21.
92 -
lbid.
% |bid.
% |bid.
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prominently opposed not only by environmental ggobpt also a wide variety of other
groups, including domestic trade unions, intermatiohuman rights groups (such as
Amnesty International), development bodies (suchCasnmunity Aid Abroad)?
religious organisations, churches and nationabéitipal parties. One of the NGOs’ main
concerns against the treaty drafas its similarity to investor protection and dispu
settlement provisions in Chapter 11 of NAFTA anck tassociated impact on the
regulatory autonomy of host stateSor example, NGOs were concerned that the
protection against indirect expropriation would gdp the normal regulatory measures of

host state$®

Perhaps the greatest environmental threat the M#sep is that the investor-state
dispute procedure, any new laws to protect therenmient, wilderness, species or
natural resource protection could be consideredrim fof expropriation and foreign
investors would have the right to sue for compeosdiefore an international tribunal
made up of unelected trade bureaucrats.

As a result, the exclusion of the NGOs from the Mx#elgotiations process was
“the basis of the misperceptions and the misthest led them into a campaign to kill the
MAL" %’ Following the MAI episode, there is no doubt thiauire major international
negotiations will require to be conducted withipablic policy network® Discussions
on international investment agreements require dualll effective participation of all
groups within civil society, in order to hear therfews and benefit from their
experiences.The process of international investment rule-makifigcluding the
negotiation of 11As) could benefit from the inputNGOs?®

NGOs are particularly concerned with the perceivegpact of trade and
investment agreements on issues as diverse asmtfrorenent, labour standards and

human rightsin this vein,NGOs have increasingly sought and attained limitgkits to

% James Goodman “Stopping the Juggernaut: the AAli-@ampaign” in James Goodman and Patricia
Ranald (edsBtopping the Juggernaut: Public Interest Versus Nhétilateral Agreement on Investment
(Pluto Press, Annandale, 2000) 169.
% Maude Barlow and Tony ClarkilAl: The Multilateral Agreement on Investment ahe threat to
American FreedoniStoddart, New York, 1998) 60.
" Katia TielemanThe failure of the Multilateral Agreement on Inveent (MAI) and the Absence of a
Global Public Policy NetworkCase Study for the UN Vision Project on GlobabRuPolicy Networks,
9Esuropean University Institute, Firenze and Harvdniversity, 2000) 6-7.

Ibid.
% |bid, 33-34.
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submit amicus curiaebriefs'® within the dispute settlement process of the WD,
Chapter 11 of the North American Free Trade Agreetffeand ICSID'%

The NGOs’ claim of a lack of transparency in NAFThbitrations led two
NAFTA Tribunals to admit that they have the authotb acceptamici curiae briefs.
Such cases involve questions of great public ingmme like environmental issuEs.

In the MethanexCase'® the arbitral tribunal received a petition from egal
NGOs® requesting that they be allowed: first, to filmicusbriefs; second, to review the
written pleadings of the parties; third, to maketten and oral submissions, and fourth,
to participate in the oral hearings. As a startpuint, the arbitral tribunal noted that
Article 15(1) of the UNCITRAL arbitration rulé¥ empowers a tribunal to conduct the
proceedings between the parties in such mannédagims appropriate, provided that the
parties are treated on the basis of equality. Thbumal concluded that by virtue of
Article 15(1) of the UNCITRAL arbitration rules, tad the power to accepinicus
curiae submissions in writing® However, the tribunal considered that it had navgroto

grant NGOs requests to receive materials genevétaah the arbitration or to attend oral

199For a detailed overview see Claudia Lindesp Many Friends for a Good Part? An Analysis & th
Latest Developments in Third Party Participationlinvestment Arbitration with Special Proliferatiarf
Amicus Curiae BriefLLM Research Paper, Victoria University of Wetjton, 2008).

191 WTO European Communities — Measures Affecting Asbetu$ Asbetos-Containing Products:
Additional Procedure Adopted under Rule 16(1) ef Ydorking Procedures for Appellate Revi@Report
of the Appellate Body, WTO Doc WT/DS/135/9, 8 Noumn 2000) 50-57.

192 NAFTA, above n 17, the ability of a NAFTA arbitréibunal to accepamicus curiaebriefs was
affirmed in NAFTA Chapter 11 Arbitrationnited Parcel Service of America Inc v Governmeht o
Canada(17 October 2001)Decision of the Tribunal on Petitions for Intertien and Participation as
Amici Curiae). The other amicus curiae brief in NB&arbitration is:Methanex Corp v United Statékb
January 2001) (Decision of the Tribunal on Petgitnom Third Persons to Intervene as Amicus Curiae)
193 Amicus curiae briefs in ICSID arbitration arBiwater Gauff (Tanzania) Ltd. v United Republic of
TanzanialCSID Case No. ARB/05/22Suez, Sociedad General de Aguas de Barcelona SikendV
Universal SA v Argentine Republi€SID Case No. ARB/03/19 (19 May 2005) (Order iesBonse to a
Petition for Transparency a Participation As Amiclisriae); Aguas del Tunari SA Republic of Bolivia
ICSID Case No. ARB/02/03 (21 October 2005) (Decisio Respondent’s Objections to Jurisdiction).

194 5ee Chapter Il of the present dissertation, 8eab, 3, 59 for the arguments raised in éineicus curiae
submitted by the 1ISD in several cases and invghénvironmental concerns.

195 Methanex Corp v United Stateabove n 69. All documents relevant to this came lbe found on:
http://www.state.gov/s/l/c5818.ht(fast accessed 20 May 2009).

1%In Methanex the proposedamici were the International Institute for Sustainablev&lopment,
Communities for a Better Environment and the Edstand Institute (the latter two petitioned jointyd
were represented by the Earth Justice Legal Defennd).

197 United Nations Commission on International Tra@evl(UNCITRAL) Arbitration Rules (15 December
1976) UN Doc A/31/98.

198 Methanex Corp v United Statesbove n 69, para 53.
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hearings of the arbitratiof? In UPS v Canadathe arbitral tribunal relied on Methanex
to a great extent. It also determined that it hedgower to allow third party participation
through the submission afmicusbriefs!*°

The role of NGOs and the policy of transparencynwestment disputes are still
being developed. The extent to which NGOs shouldali®ved to participate is the
subject of an important public debatélt is beyond the scope of this dissertation to

address that question in detail.

B A Security Based on I nternational Arbitration Tribunals

The prescriptive reality is however more complexisTis mainly due to the
original mechanism of disputes settlement whichidadly differentiates international
investment law from other branches of internatiolaa¥. Bilateral investment treaties
indeed generally open recourse to arbitration fameed dispute between the host state
on the one hand and the foreign investor on therothhese tribunals are generally
composed of three arbitrators, including two retipely selected by the parties to the
convention and the third - the President - selebtedhutual agreement of the two pre-
indicated arbitrators. Such a composition is a géedf neutrality for the arbitration
tribunal. Thus, the foreign investor avoids theorgse to the domestic justice system
which is one branch of the public authority of thgposing party and thus subjected to
some doubt as to its impartiality in an investmeispute (even if one must assume the
good faith of the national judge).

Moreover, international courts composed of privatiudicators are subject to
very demanding effectiveness and discretion regtns to which domestic justice cannot
provide an equivalent in all countries. The triburd international arbitration is
subjected to an extremely favourable procedurahéwsork for the investor because its
mandate is strictly limited to the investment digpand it cannot therefore extend its
jurisdiction to the cases pending against the itmresvhich can be the case under

domestic law.

199 Methanex Corp v United Statesbove n 69, para 47.

1oynited Parcel Service of America Inc v Governmértanada above n 102, 24 para 61.

1 Doak R Bishop, James Crawford and Michael W Refsareign Investment Disputes: Cases,
Materials, and CommentaiKluwer Law International; The Hague, 2005) 16-17.
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Lastly, the arbitral tribunal obtains its mandateni international law and not
under the national law of the host state, prevgrtie host state from changing the rules
of the game according to suit themselves. This dussnecessarily imply that the
tribunal exclusively applies international law. @re contrary, the parties can agree on
the application of the domestic law of the stateypar of any other national law. In
principle the tribunal will, however, be held tontml| the choice of law selected by the
parties in relation to the international legal ardae the respect of the law applicable to
the substance of investment treaty arbitratiGithe principal provision setting out the

choice of law is Article 42(1) ICSID Convention:

The Tribunal shall decide a dispute in accordaniéé wsuch rules of law as may be
agreed by the parties. In the absence of such mgrgethe Tribunal shall apply the law
of the Contracting State party to the dispute (idiig its rules on the conflict of laws)
and such rules of international law as may be apple.

Therefore according to the first sentence of thigvigion, the international
investment treaty might provide its own choice a#Irule. In the absence of an express
agreement on applicable law, the tribunal will ddasthe respective roles of the law of
the host state and of international law. The issaeind the applicable law constitutes an
important question in ICSID arbitration and hassedi debate around its scope of
meaning and interpretatidgf’

The iterative application of conventional texts hybitration tribunals has
inevitably resulted in a normative developmentrdeinational investment law (and in
particular of the principles or standards of protet of investments at the international
level). Admittedly, this is a legitimate phenomenannternational law. Indeed, Article
38(1)(d). of the Statute of the International Coaft Justicé'® recognises that the

interpretation of international law takes into amep inter alia, judicial decisions. The

12 5ee Campbell McLachlan “Investment Treaty Arbitat The Legal Framework” General report to
International Council for Commercial Arbitration,ublin Congress, Working Group A:ll:A (ICCA,
Dublin, 2008) 15-30; Antonio R Parra “Applicablevitan Investor-State Arbitrationin Michael Rovine
(ed) Contemporary Issues in International ArbitrationdaMediation: the Fordham Papers(Martinus
Nijhoff, Leiden, 2008) 1-15; Emmanuel Gaillard avids Banifatemi “The Meaning of “and” in Article
42(1), Second Sentence, of the Washington Conwenlibe Role of International Law in the ICSID
Choice of Law Process” (2003) 18 ICSID Rev 375; Spéermann “Applicable Law” in Peter Muchlinski,
Federico Ortino and Christoph Schreuer (etisg Oxford Handbook of International Investment Law
(Oxford University Press, New York, 2008) 89-118hriStoph SchreueiThe ICSID Convention: A
CommentaryCambridge University press, Cambridge 2001) 558.

3 |pid, see generally the literature mentioned above

114 Above n 35.
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characteristic of international investment law lresvever in the scope of the obligations
drawn by the tribunals from the relatively vaguawentional texts.

It is therefore necessary to provide a definitibregsential terms in international
investment law. These key-definitions are indicatand reflect a common practice in a
number of bilateral treaties as interpreted bytebtribunals. States may, however, in

certain cases, have chosen other definitfons.

Investment'® a foreign corporation engages in several typdsreign investments. FDI
is an investment by a firm in a foreign country aoquire real assets such as plant,
equipment, and real estate or land with the aimmafintaining control over their
management. FDI involves both ownership and contfothe foreign entity by the
corporation. A firm which controls operations orrsrassets in more than one country is
called a multinational corporation (MNC). MNCs anened in their home countries and
invest in host countries. Portfolio investmentcontrast, involves acquisition of foreign
securities such as shares and bonds by firms witiem acquiring any direct control

over the management of the foreign entity.

Fair and equitable treatment (FETJ® this treatment is analysed without reference o th
treatment of other goods or people. It thus canmstit an absolute measure. Thus national
treatment alone is insufficient because internafidaw confers a level of protection
which exceeds the one provided by the host stati#stmationals. Thus a denial of

justice"*® would be, for example, incompatible with a faidaquitable treatment.

M5 Eor more details, see the glossary establisheth®yUNCTAD Key Terms and Concepts in lIAs: A
GlossaryUNCTAD (United Nations Publications, New York aBGgneva, 2004).

118 M SornarajahThe International Law on Foreign Investmeffed, Cambridge University press,
Cambridge, 2004) 7. See further, Rudolf Dolzer &@luristoph SchreuePrinciples of International
Investment Lawled., Oxford University Press, New York, 2008)@0

7 The International Law on Foreign Investmeaibove n 116, 7-8.

18 See Stephen Vasciannie “The Fair and Equitablatifrent Standard in International Investment Law
and Practice” (1999) 70 BYIL 99. See also a moremé book providing a systematic analysis of the
standard as it appears in investment treaties aritlig employed in international tribunals, loahador
The Fair and Equitable Treatment Standard in théedmational Law of Foreign Investmei©xford
University Press, Oxford, 2008).

9 Eor a complete overview about denial of justiee 3an Paulssdbenial of Justice in International Law
(Cambridge University Press, Cambridge, 2005).
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Full protection and security of investmgftthe host state has the obligation to take any
useful and necessary measure to protect the ineestimom destruction and despoliation
even by third parties. An overall inaction of auities of a host state in view of an
imminent danger for the investment or the absericgidicial proceedings in case of
breaches of the law and perpetrated against thesiment would be incompatible with
the obligation of full protection and security.

National treatment?*

this requires from host states to grant foreigrestors and their
investments treatment that is no less favouralde the treatment granted to domestic

investors and investments.

Most-favoured-nation treatment (MFNJ? usually incorporated in 1lAs as a general
requirement. The standard requires that foreigrestors and their investments enjoy
treatment that is no less favourable than thertreat accorded to investors of any third
states and their investment by the host countries.

Expropriation'*

it is the unilateral withdrawal by public auth@eg of the host state of
the right of ownership of an investor or rightsatel to it (for example: possession, right
of exploitation) unless it is a repressive reactiorthe illicit behaviour of the investor.
Therefore the taking of foreign investors’ propagyprohibited except if it is done for a
public purpose, on a non-discriminatory basis, valyment of compensation, and, in
many cases, with due process of law. AccordingheoHull Formuld®* of 1936 named
after the Secretary of State of the United Stathe applied this principle for the first
time, international law requires “prompt, adequanel effective” compensation for the
expropriation of foreign investments. First, comgetion for expropriation must be
prompt, meaning that it must be paid as soon asoprption is carried out or within a

reasonable time; secondly, it must be adequaté si®uld correspond to the monetary

120\ SornarajafThe International Law on Foreign Investmesibove n 116, 149.

121 UNCTAD National Treatmen(United Nations Publications, New York and Genehg99) 18.

122 UNCTAD Most-Favoured-Nation Treatmerftnited Nations Publications, New York and Geneva,
1999) 10.

123 UNCTAD Taking of PropertfUnited Nations Publications, New York and Genei99) 2.

124 Above n 32.
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value of the expropriated goods calculated duripgréod of time immediately preceding
the advertisement of expropriation; and finallyshbuld be effective as the compensation
must be put into payment in transferable and exgpbale form. Nowadays, the Hull
formula is often used by a certain developed coemtind accepted as part of customary

international law.

C The New Content of | nternational | nvestment Law

Investors have enjoyed, for approximately twerggrg, an increasing security of
their assets located abroad. It is not that triluridegan making radically new

interpretations, and awards against states renasinfew in international arbitration.

1 Fair and equitable treatment standard to securdgainst administrative

vagueness

From the general obligation of fair and equitableatment seen above, the
tribunal in theMetalclad v Mexicacase could draw a true obligation of transparesfcy
the administration of investments by the host stafelt was considered to be
incompatible with this obligation that the locakttict refused a building permit to the
investor whereas the federal state had previotatgd that the operation was possiffe.

The tribunal inTecmedextended this approach. Regarding the fair andtadzja
treatment, the tribunal held that the investor ddebitimately expect that the framework
and rules applicable to the investment would batifled, and that the behaviour of the

state would remain coherent and stable relatithadramework thus establish&d.

2 Prohibition of the arbitrary to protection againthe evolution of the law

125 Metalclad Corp v United Mexican Staté3SID (2000) (Award) 40 ILM 36 (NAFTA) para 74.

126 Metalclad Corp v United Mexican Statedbove n 125, para 79.

127 Tecnicas Medioambiental@&cmedSA v United Mexican Statedove n 55, para 154. See Christoph
Schreuer “Fair and Equitable Treatment: Interactiovith Other standards” (2007) 4 TDM 26, 17.
Available at:
http://www.swissinvestforum.ch/downloads/Preseotat6207%20March%202008/Schreuer%20Christop
h%2011%20-%20Literature%20II.pdfast accessed 25 October 2008).
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Any change of the domestic legal system after gtalbdishment of an investment
could potentially breach international investmeaw.| Indeed, it was determined in the
Metalcladcase that the transformation of a foreign investrséa into a natural reserve,
thus making the facilities of the investor unusalleounted to a violation of fair and
equitable treatment® This award even suggests a primacy of the proteaf foreign
investments over environmental concerns; at theesame, however, the investment
treaty states that measures for the protectiohe@tnvironment, taken in order to ensure
environmental issues, are lawful. Article 1114 &R A reads:

Nothing in this Chapter shall be construed to pnéweeParty from adopting, maintaining,

or enforcing any measure, otherwise consistent wlik Chapter that it considers

appropriate to ensure that investment activityténtéerritory is undertaken in a manner
sensitive to environmental concerns.

Nevertheless, the tribunal found that the obligatib fair and equitable treatment
had been violated by the host state Mexico in fhasticular casé?® The Tribunal
interpreted the minimum standard of treatment tire, inter alia, “transparency” of all
relevant legal requirements at all stages of thestment process’ The Tribunal found
that Mexican legislation contained no clear ruleg@svhether a municipal construction
permit was required or not; furthermore, there magstablished practice or procedure as
to the manner of handling applications for a mypaticonstruction permit. The Tribunal
found a failure to ensure transparency on the pfiexico*' However, during the
review of the decision of the Tribunal by the Biiiti Columbia Supreme Codff the
Court found that there were no transparency remeérgs in NAFTA Chapter 11.
According to the Courtapplying transparency obligations to Chapter 1putiss would
be tantamount to creating new obligations, whichulMoclearly be outside the

128 Metalclad Corp v United Mexican Statedbove n 125, para 96.

129 pid, para 98.

130 pid, para 76.

131 pid, para 88.

132 Metalclad Corp v United Mexican Staté®001) BCSC 664, 5 ICSID 236 (Supreme Court ofigri
Columbia).
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jurisdiction of the Tribunat®® Thus, the Court held that the Tribunal decidechanatter
beyond the scope of the submission to arbitrdtion.

Moreover, a true security against the evolutiontheflaw has developed from the
obligation to compensate indirect expropriationsisTappears in the jurisprudence since
the 1980s when the Iran-United States Claims Tabjudged that the effect and not the
subject-matter of an act were decisive in refereicthe obligation to compensate for
expropriation.>>

From the obligation to compensate expropriationgneindirect ones, tribunals
also find an obligation to compensate creeping @ppations.’*® A creeping
expropriation is characterised by a series of &wms public institutions having the
cumulative consequence of the expropriation ofintlrestment, even though none of the
acts taken individually fulfil this conditiot?’ In the award irGeneration Ukraine Inc v
Ukraing creeping expropriation was defined as folldWs:

Creeping expropriation is a form of indirect expiapion with a distinctive temporal
quality in the sense that it encapsulates the tgituawhereby a series of acts

attributable to a State over a period of time cobie in the expropriatory taking of
such property.

It has been decided that any concealed and iteratierference leading to the
removal of a part or the entirety of the properights from the investor, that are
legitimately possessed, must be considered asntanot# to expropriation even though
the interference does not occur to the benefihefttost stat&®

Nevertheless, one might query the scope of thisgurdence, knowing that
economic operators frequently come up against coatibins of fragmented regulations

in their activities. Each regulation has, in itselfraison d'étreas part of the public

133 |bid, para 76.

134 |bid, para 74.

135 Starrett Housing Corp v Islamic Republic of Irénterlocutory Award) (1983) 4 Iran-USCTR 122 and
Tippetts, Abbett, McCarthy, Stratton v TAMS-AFFA&ldting Engineers of Irgrthe Government of the
Islamic Republic of Iran (1984) 6 Iran-USCTR 219.

136 See Burns H Weston “Constructive Takings’ undéerimational Law: A Modest Foray into the problem
of Creeping Expropriation(1975) 16 Va J Intl L 103.

137 UNCTAD Taking of Propertyabove n , 18-19.

138 Generation Ukraine Inc v Ukraing003) (Award) 44 ILM 404 (ICSID) paras 20-22.

139 Metalclad Corp v United Mexican Stafeabove n 125, para 10®ccidental Exploration and
Production Co v Republic of Ecuad(004) LCIA, Case No UN3467 (UNCITRAL) para 87.&hable at:
http://www.asil.org(accessed 28 July 2008).
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interest. One thinks in particular of the way tlae tules and regulations of different
economic sectors can combine to cause prejudiesllts for certain companies. The
same applies to the field of consumer law. Regnjasffects of this kind can lead to
indirect expropriation. Generally, expropriatioriers to the use of any measures by the
host country government which result in the transfeproperty rights from the private
owner to the government itself or a third party fory purpose. Normally, the term
“expropriation” falls into two main categories: eat expropriation and indirect
expropriation or any measure tantamount to expatipn’“*° A direct taking of property
may occur in many ways and forms, such as the maligation, confiscation, and
dispossession of the assets of an investor, asdsiginvolves directly taking control of
the rights belonging rightfully to the private ows&*' On the other hand, indirect
expropriation, or any measures tantamount to ex@ign, does not involve a seizure of
control over the rights of the investor. Rathemdy involve a government measure that
may “interfere” with the usage of the property tgjimstead of taking direct control of
the asset§* International arbitral tribunals have determinetd several occasions, that
indirect expropriation could cover a wide range mflicy measures, such as the
imposition of an arbitrarily disproportionate taate, the forced sale of equity, and the
denial of access to legal materials.

The line between the concept of indirect expromimatand non-compensable
regulatory governmental measures has not beennsgstally articulated. However, a
close examination of the relevant jurisprudencesaéy that, in broad terms, there are
some criteria that tribunals have used to distisiguihese concepts: the degree of
interference with the property right, the charaatérgovernmental measures and the
interference of the measure with reasonable anestment-backed expectatioftd The
purpose and proportionality of the regulatory measihave also often been taken into
account in order to determine whether compensatias due. Thus a number of cases

have been determined on the basis of recognitiah gbvernments have the right to

140 M SornarajafThe International Law on Foreign Investmesibove n 116, 344.

111bid, 345-346.

142 August Reinisch “Expropriation” in  Peter MuchlikisFederico Ortino and Christoph Schreuer (eds)
The Oxford Handbook of International Investment L@xford University Press, New York, 2008) 421-
422.

%3 See ibid, 438-456.
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protect, through non-discriminatory actionster alia, the environment, human health
and safety, market integrity and social policiesheit providing compensation for any
incidental deprivation of foreign owned properfyhe quest for a generally-applicable
distinction between the concept of indirect expiatppn and a regulatory measure will be
assessed in more detail in the analysis béféw.

In any event, conventional practice has today askeuged this evolution and the
recent bilateral treaties of protection and proombf investments include a clause about
this phenomenon, which entitles the investor to pensatior:*>

A final step in the development of jurisprudencenaaning indirect
expropriations has been recently reached when aet@unals found, in particular
cases, an obligation to compensate for the prapldiffects of goods or administrative
Acts of general scope, when they only secondardgrhthe use of the property of a
foreign investor (‘regulatory expropriations®}® The scope of this interpretation is
potentially important. Contrary to the traditiorsaliview;*’ tribunals refuse to consider
the implementation in good faith of police powefdlee state as an excuse for such an
interference with the rights of foreign investofs.

Admittedly, the doctrin&® and certain award?®’ consider that the states must

continue to have freedom over domestic administnatespecially in order to attain

144 See further the discussion in Chapter 111 of thespnt dissertation, Section A, 5, 74.

145 For example, see Accord entre le Gouvernemena d@publique Francaise et le Gouvernement de la
République Populaire de Mongolie sur I'encouragenera protection réciproques des investissements
(France- Républiqgue Populaire de Mongolie) (sigBedovember 1991, entered into force 22 December
1993) JO 24 March 1994 4469, Article 5 para 2; fyréaoncerning the Reciprocal Encouragement and
Protection of Investment (US-Argentina) (signedNlgvember 1991, entered into force 20 October 1994)
Senate Treaty Doc 103-02, Article 4 para 1; Vertagischen der Republic Kroatien und der
Bundesrepublik Deutschland tber die Forderung uad degeinseitigen Schutz von Kapitalanlagen
(Germany-Croatia) (signed 21 March 1997) Articleata 2.

148 Metalclad Corp v United Mexican Stafezbove n 125, para 108ompaiia Del Desarrollo de Santa
Elena, SA v Republic of Costa Ri000) (Award)39 ILM 1317 (ICSID) para 77. For a more recent
example of a restrictive view of expropriati&® Myers Inc v Government of Cang@800) (First Partial
Award) 40 ILM 1408 (NAFTA/UNCITRAL) para 282 and the comnte made by Rudolf Dolzer “Indirect
Expropriations: New Developments?” (2002)NY U Envtl L J 64, 85-86.

147 Brewer, Moller and Cov VenezuelgdGermany v Venezuela) Mixed Claims Commission )98
RIAA 423; Kiuigele v Polish Statg1931-1932) Upper Silesian Arbitral Tribunal, AmhDigest 6, 69.

148 Todd Weiler “NAFTA Arbitration and the Growth ofiternational Economic Law” (2002) 36 Can Bus
L J 405,158-162 in reference to the c&smpe & Talbot Inc v Government of Canaf2000) (Interim
Award) 40 ILM 258 (NAFTA/UNCITRAL) para 96.

149 American Law InstituteRestatement of Law the Third, Foreign Relations laivthe United States
(American Law Institute Publishers, St. Paul, Mjnh987) para 712. See also George H Aldridte
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objectives internationally recognised as of pubiierest (such as the environment and
health) as well as to obtain necessary financimggh taxation) even where this results
in unfavourable consequences for foreign investmdiiery enterprise in the territory of
its home state will be subject to such restrictiamsl it is difficult to argue that an
investor should be better protected abroad thahisnown country>! One award has
detailed the broad acceptance of regulatory ex@tgns in finding that the loss suffered
by an investment caused by an environmental meabkkeeevery measure of general
interest, would lead to an obligation to compensatdy if the measure were not
proportional to a legitimate objectivé?

The severity of the economic impact caused by aegowent action is now
considered in most international decisions as aportant element in determining
whether it rises to the level of expropriation remg compensatiort> Therefore,
compensation was denied when the action of thedtast did not remove essentially all
or most of the economic value of the property @f tbreign investor. On the contrary, a
“substantial” interference in the fundamental rgghaf ownership will most likely
constitute an expropriation entitled to compensatid Nevertheless, arbitral tribunals
can today sanction host states even for the impilatien of a simple tax regulation of
general application since it would reflect a cocdi®ry nature, thus making the process
of investment unprofitabl&>

Nevertheless, a nuance was introduced irFgldman CaseTlhe claimant alleged
that the application of certain tax measures froemNlexican government that denied an
American cigarette producer certain tax rebatestdoted a breach of article 1110 of
NAFTA. The Tribunal declined to find an expropriation alilgh it acknowledged that

jurisprudence of the Iran-United States Claims Tiribl (Clarendon press, Oxford, 1996) 209 which talks
about an “accepted principle of international lawthis respect.

%0 For exampleEmanuel Too Greater Modesto Insurance Associates and the Uritades of America
(1989) 23 Iran-USCTR 378.

151 The Oscar Chinn Cas@nited Kingdom v Belgium)Judgement) [1934] PCIJ (Series A./B, No 63) 1.
For a more recent perspective, see the groundheof@SID award inSD Myers Inc v Government of
Canada above n 146, paras 281 and 282.

152 Técnicas Medioambiental@@cmedSA v United Mexican Stateabove n 55, para 122.

153 Naewmalee Kiratipong “Protecting Foreign Investnseagainst Expropriation Measures: Risks and
Concerns Related to the New Draft Amendment offieign Business Act of 1999” (2007) 22 TDRIQR
20, 22.

% 1bid, 22.

155 Feldman v United Mexican Stat€2002) (Award) 42 ILM 625 (NAFTA/ICSID (AF)) parakd3-106.
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the investor effectively lost the ability to expa@iparettes and any profits derived as a
result of the tax regulatiomhe Tribunal found that since exports played oniyiaor
role in the overall business undertakings of theefAoan company, the particular
government tax measure did not substantially afféwt interests of the private
investor*>® Hence, general taxation is not always exproprator

Moreover, certain recent investment treaties nowluthe clauses prohibiting
excessive taxation of their nationals in the teryitof the other state party’ This raises
the issue of the distinction between appropriate excessive taxation on which arbitral

tribunals will have to decide.

3 An international contract law to an internatiorlabal security of contracts

Although the terminology might suggest that the asgt of expropriation is
limited to the unilateral withdrawal of a good ohieh the prejudiced party was owner,
tribunals also recognise an obligation to compensapropriation for debts, hitherto seen
as simple contractual rights® Yet, arbitration case law discovered the existeote
"owners of a contractual right" while sanctionings an expropriation, a domestic
measure of public interest which would make imgassthe execution of the contract
concluded with a private party?

In this context, a new category of jurisprudencenierested in state contracts
which are directly concluded between the privateestor and host state as private
parties. It implies that the arbitrary or confismgt non-performance by the state party
can lead to an obligation to compensate the invastder international law. Indeed an
award of an ICSID tribunal was annulled for thesara that it failed to analyse a

violation of a state contract under internatioraal lwhile at the same time the contract

156 pid, para 111.

157 For example,see Treaty Concerning the Encouragement and ReaipRrotection of Investment
(United States of America-Republic of Ecuador) risig) 27 August 1993, entered into force 11 May 1997)
Senate Treaty Doc 103-15, Article X (c).

158 Norwegian Shipowners’ Claims Norway v United Stateémerica(13 October 1922) PCA, | RIAA
307.

159 Técnicas Medioambiental@@cmedSA v United Mexican Statesbove n 55, para 151.
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expressly indicated that questions of interpretatibthe contract should be decided by a
domestic judgé®

This jurisprudence is surprising not because tat ss bound to compensate (the
state would be also bound by virtue of the domesiittractual law of that state in case
of violation) but because the investor can appeahternational arbitration tribunals to
this effect with international law in support. Thtare, the foreign investor appears to be
better protected than if he had contracted withizape party or with its home country.
Admittedly, arbitration tribunals have indicatedthhe violation of a contractual clause
by the host state does not automatically constawelation of international law, and in
particular of the bilateral investment tredfy.Nevertheless, a contractual breach of
domestic law can be called upon today by the ioresith the support of a claim for
compensation, for example, for arbitrary treatntéfiToday, it is easier to maintain that
an act can be impugned at both domestic and iriten@é law. Thus, a certain measure
taken by the host state may constitute a breach of conta well as a violation of
international law®® Nevertheless, the two categories of violationsiiregthe application
of two different standards to determine whether, arethe other, or both have been
breached® Therefore,“A state may breach a treaty without breaching atramt, and
vice versa...*®*“. .whether there has been a breach of the BIT ahdther there has
been a breach of contract are different questidfi<Christoph Schreuer explains that
contract claims may fall under the competence obdntration tribunal if one othe

following three conditions is mét’

180 compaiia de Aguas del Aconquija SA and Vivendi Universatgentine Republi¢2002) (Decision on
Annulment) 41 ILM 1135 (ICSID) para 102.

161 1bid, para 95.Consortium RFCC v Kingdom of Moroc¢@003) (Award) 20 ICSID Rev-FILJ 391
(ICSID) para 41.

162 SeeElettronica Sicula S.p.A. (ELS{Ynited States v ItalyjJurisdiction and Admissibility) [1989] ICJ
Rep 15, para 124.

183 50uth Pacific Properties (Middle East) Ltd (SPRnab Republic of Egyatl992) (Award) 32 ILM 986
(ICSID) paras 164-167.

164 Azinian, Davitian & Baca v United States of Mexid®99) (Award) 39 ILM537 (NAFTA); Waste
Management Inc v United Mexican Stat@g@/aste Management 11'(2004) (Award) 43 ILM 967
(NAFTA/ICSID (AF)) paras 163 et seq.

165 Compaiia de Aguas del Aconquija SA and Vivendi Univevsatgentine Republigbove n 160, para
95.

16 pid, para 96.

187 Christoph Schreuer “The Relevance of Public Iréiamal Law in Commercial Arbitration: Investment
Disputes” (2005) 8.
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- The claimant asserts that the breach of the aonamounts to a violation of one or
several of the BIT’s substantive standards (fomgxa fair and equitable treatment,
full protection and security, restrictions on tlight to expropriate)

- The arbitration clause in the BIT is not resgtttto violations of the BIT's
substantive provisions but covers disputes witheesto investments in general,

- The BIT contains an “umbrella clause” convertiagbreach of contract into a
violation of the BIT.

“Umbrella clauses,” which stipulate in very generams that the state must
respect its commitments towards the investor, laeepotential to raise to the level of
international law any contractual violatié#f since the interpretation of this clause shows
that the parties at the convention indeed wishedcthuse to catch purely contractual
disagreement¥?’

Thus, the prescriptive context has evolved in adiiion favourable to the foreign
investor, and this even if all the examples of nptetation quoted above are not
necessarily shared by all judges called to ruleomparable cases. However, there is an
important probability that in future, tribunals maye in one single direction while being
based on many solid precedents. Still, it is neaxgds order to estimate the impact of the
evolutions, to question whether international itnent law has some practical

significance.

158 3GS Société Générale de Surveillance SA v Remiltlie Philippinesabove n 66, para 135.
1893GS Société Générale de Surveillance SA v Islaapatiic of Pakistar{2003) (Jurisdiction) 42 ILM
1290 (ICSID) para 171.
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CHAPTER I11 STUDY OF THE IMPACT OF CONTRADICTORY IMPERATIVES
IN PUBLIC LAW OF HOST STATES IN RELATION TO THE SECURITY
EXPECTATIONS OF FOREIGN INVESTORS

The evolution, nature and context of internatiomalestment law have been
outlined.* It has been established that host states are crieét with new legal
constraints with respect to foreign investors, t@msts which they cannot elude in
practice. However this is not the only reason tiadt states are faced with a dilemma
today. Host countries cannot conform to the requéets of international law without
facing difficulties.

Nevertheless, the requirements of internationalestment law can have
significant impacts on the implementation of pulgaicies within a host state. In most
cases, the economic role of the state has shifted & direct public ownership of private
operators to a regulatory authority by means ointaxenvironmental, labour and social
instrumentst’* The regulatory function of the state and how ipatis on foreign
investment has become a central issue with regattie development of international
law and policy:’? An increasing body of investor-state disputes whire issue of
balancing investors’ rights with host countrieslipp space and regulatory flexibility has
been challenged under trade and investment treltissates this important evolutidi®
A study from the WTO and the World Bank has detesdi the necessity of an
appropriate and effective domestic regulatory emnment in order to ensure the
achievement of medium and long-term benefits aferand investment liberalisatioff.

The policy space of host countries is often describs the space where states have a

170See Chapter Il of the present dissertation: A fBriistorical Review of the Evolution of Internatiain
Investment Law: Slowly Increasing and Effective @&ég for Foreign Investors.

171 Abba Kolo, Thomas W Wélde “Coverage of Taxationdein Modern Investment Treaties” in Peter
Muchlinski, Federico Ortino and Christoph Schrededs) The Oxford Handbook of International
Investment LawOxford University Press, New York, 2008) 306.

172 Howard MannThe Right of States to Regulate and Internationak$tment LavComment in Expert
Meeting on the Development Dimension of FDI: Palicito Enhance the Role of FDI in Support of the
Competitiveness of the Enterprise Sector and tfen&mnic Performance of Host Economies, Taking into
Account the Trade/lnvestment Interface, in the &fal and International Context (IISD, Geneva, 6-8
November 2002) 2.

173 |bid.

7 H Nordstrém and S Vaughafrade and EnvironmenfWTO, Geneva, 1999) 4; See P Frederiksson
Trade, Global Policy, and the Environmdktorld Bank, Washington DC, 1999).

39



sovereign right to regulate within their territomyhile at the same time the state must
abide by rules of both international and natiomav1” The lawfulness of a host state’s
regulations and policies is more frequently beifglenged by investors?® Investor
protections contained in investment agreements llagecapacity to limit to a large
extent the policy space of host governments anul #tdlities to regulate in the public
interest!’’

Accordingly, the invocation by investors of prowiss regarding public policies
and contained in some investment treaties has olgeelan international jurisprudence
about regulatory-related investment disputés. the light of such international
jurisprudence, the disputes arising out of suchflobed interests will be discussed.
Then, it will be specified at what point either tlsecurity of investments, or the
concerned regulatory public policies, are likelyattapt. A newly-worded treaty appears
to be necessary in order to respond to the cosfpotviously identified. This step will

finally make it possible to highlight the hearttbé problem.

A Public Policies Jeopardised by the I nternational Security of | nvestments

It is generally agreed as a principle of internagidaw that, as sovereign entities,
statesare entitled to regulate their national economiedependently within their
territory.”® Undeniably, the sovereign right to regulate is ohthe main components of
the traditional conception of statehood in inteioval! law that effects thactivities of
foreign investors!® Investors are subjected to many public policiefoitce in the host
state such as the relevant taxation laws as welkegslations related to competition,
company laws and employment and environmental giiote amongst other$° The
majority of public policies have the potential togact foreign investors. Such impact is

likely to constitute a breach of international ghlions where a broad definition of fair

175 Fiona Marshal and Vicente Yavestors’ Obligations and Host State Policy SpateAnnual Forum of
Developing Country Investment Negotiators (I1ISD,rka#ech — Maroc, 3-4 November 2008) 14.

7% bid, 14.

Y7 bid, 14.

1’8 Fiona Beveridge The Treatment and Taxation of iarénvestment Under International Law: Towards
International Disciplines fied, Manchester University Press, Manchester, 2600)

179 Methanex Corporation v United States of Ameriaove n 102, 2.

180 Fiona Beveridge, above n 178, 5.
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and equitable treatment is adopted, or where tpeopxiation of an overseas investment
is established, even if it is indirect, creepfigr lawful.

In the context of this section, the level of regpbat arbitration tribunals have
paid to host states’ policy space will be assessaligh five selected domestic public
policies. This will illustrate the potential cordli between the investment security
obligations of a host country and its domestic latgumy measures. For each public
policy, the following analysis will be considerefitst of all, the scope of coverage of
each policy in llAs will be identified. Then the @ability of core substantive
investment security provisions to regulatory measuwill be highlighted in case law

before being critically analysed.

1 Tax law

Taxation is, undoubtedly, one of the first elemeahts potential foreign investor
will look at. It is often one of the aspects whidn make the host state more competitive
than the home country of an investor, and thus wownd to relocation. Hence
international investment law shows a strong interestaxation, for several reasons
detailed below.

Host states are sovereign with regard to the sectiothe economy in which they
allow foreign investors to operat® Tax policy is a matter that clearly falls withinet
customary regulatory powers of the state. Thusegowents can specify to what extent
financial limits (minimum or maximum) may apply eanvestments and what kind of
restrictions, if any, are placed on the import xypat of goods or services, allocations of
profits, and taxes and other levies to be pifd\Nevertheless, host states are also
subjected to certain obligations towards home stéderespect the rights of foreign

investors established within their territdfy.

€) Scope of coverage of taxation provisions irestinent agreements

181 Generation Ukraine Inc v Ukrainebove n 138. Also see Burns H Weston “Construckalings’ under
International Law: A Modest Foray into the problefrCreeping Expropriation(1975) 16 Va J Intl L 103.
182 Fiona Beveridge, above n 178, 5.

%3 bid, 5-6.

1% bid, 6.
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Many different ways of treating taxation in moddritateral and multilateral
investment treaties deserve to be closely analyBkd.types of taxes covered and the
issues surrounding such coverage are discussew.belo

International investment agreements make provifornaxation issues only to a
limited extent on the admission, treatment and gutadn of foreign investment. Such
provisions are not many in number because largeanks of tax treaties — such as
double taxation treaties — exist in parallel. UN@T defines such treaties H8:

mostly of a bilateral nature and aim at the avoédanf double taxation .... Such treaties,
which are often based on model conventions devdldgethe OECD and the United
Nations, provide for the allocation of exclusivestrared taxing rights to the contracting
parties and for commonly agreed definitions.

In 2004, the UNCTAD issued a glossary in which royded examples of
relevant provisions in lIAs concerning taxation s@@s'®® Provisions from BITSs,
NAFTA and the Energy Charter Treaty (ECT) will beamined™®’ It appears that if
some BITs state that the provisions on national i@N treatment do not apply to tax

matters 188

others do extend those standards of treatmentegcslation relating to
taxation. An example of a formulation of the exemption ofaa@n issues appears in
Article 4 of the BIT between the Netherlands andaBaay'®° As a result, national and
MFN treatment are granted to investors of the oplaety by each of the parties in respect
of taxes, fees, charges and fiscal deductions gewhjgtions, except for fiscal advantages
accorded by a party “(1) under an agreement foatltedance of double taxation; (2) by
virtue of its participation in a customs union, Bomic union or similar institution, B)

on the basis of reciprocity.”

1:2 UNCTAD Key Terms and Concepts in IlAs: A Glossatyove n 115, 146.

Ibid.
187 See further, UNCTADWorld Investment Report 1993: Transnational Corpiores as Integrated
International ProductionUnited Nations Publications, New York and Genel@93) Chapter X; Peter T
Muchlinski Multinational Enterprises and the La@xford: Blackwell, 1999) 277-321.
188 Belgo-Luxemburg Economic Union Model BIT, Articlg4); Agreement on the Mutual Promotion and
Protection of Investments (Republic of Korea — Malian People’s Republic) (1991) Article 7 (b).
189 Agreement on Encouragement and Reciprocal Protecfi Investments (Kingdom of the Netherlands-
Republic of Paraguay) (29 October 1992). Available at
http://www.unctad.org/sections/dite/iia/docs/bittherlands_paraguay.pccessed 22 September 2008).

42



The coverage of taxation matters in investmenteagests may also be limited by
a general stipulation stressing that only exprdiomeprotection will apply to taxatiof?’
Thus, for examplesome United States BITs have a clause statingnihadrovisions of
the treaty shall impose obligations to taxatiorgept if a taxation measure amounts to an
expropriation, then the expropriation and arbitmatiprovisions will apply to claims
resulting from it This kind of exclusion reflects a strong protegtif investors under
the investment treaty at the expense of the discreif host states in their use of tax
measures as an instrument of regulatory poWeBuch an approach relies on the
definition of expropriation provided in the IIA agell as on whether a clear distinction
between legitimate taxation measures and measuleseweffect is to effectively
expropriate the investment is expressly stipulatetiie agreemertt® Also, the investor-
state arbitration procedures will apply to taxatimsues arising in the context of
investment agreements or investment authorisatins.

By contrast, other BITs contain a general excepbioiaxation. The BIT between
Argentina and New Zealand is illustrative of onpeyf general exception that excludes
all taxation matters from the scope of applicatibthe agreement. Article 5 reatfs:

The provisions of this Agreement shall not applyrtatters of taxation in the territory of

either Contracting Party. Such matters shall beegmd by the domestic laws of each

Contracting Party and the terms of any agreemeating to taxation concluded between
the Contracting Parties.

Thus, regardless of the degree of inconsistendy anly of the treaty obligations,

no taxation laws or regulations could be succelystilallenged under the BIT. Several

199 UNCTAD Key Terms and Concepts in IlAs: A Glossalyove n 115, 144.

191 For example, Treaty between the Government ofthiéed States of America and the Government of
the Republic of Bolivia concerning the Encouragetreard Reciprocal Protection of Investment (18 April
1998) Article XIII.

192 UNCTAD International Investment Agreements: Key Issuesiel Il (United Nations, New York and
Geneva, 2004) 232.

193 |bid.

194 See, for example, Treaty Concerning the Encouragerand Reciprocal Protection of Investment
(United States of America-Republic of El SalvaddQ) March 1999) Article XIII (1); Treaty Concerning
the Encouragement and Reciprocal Protection ofsimvent (United States of America-Bolivia) (signéd 1
April 1998, entered into force 6 June 2001) Serkteaty Doc 106-25, Article XIII (1) and Treaty
Concerning the Encouragement and Reciprocal Proteatf Investment (United States of America-
Republic of Nicaragua) (1 July 1995) Senate Tr&atg 106-33, Article XIII (1).

195 Agreement for the Promotion and Reciprocal Pratacbf Investments (Argentine Republic-New
Zealand) (27 August 1999) Article 5 (2).
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reasons for a general exception on taxation abetolentified. Dealing with exclusively
international taxation issues in separate treasieonsidered by many countries as the
best way to retain maximum fiscal sovereightylt is noticed that the density and
complexity of tax issues might constitute mattensompatible with provisions of
standards of treatment generally found in Bi¥’s.

Another interesting example is the reference tatiark measures in the 2004
Canadian model BIT%® This clause attempts to strike a balance betweempiotections
that the BIT and an investment contract may prowdan investor, on the one hand, and
the concern of the government authorities to safefdlexibility to implement their
fiscal policies, on the other. Thus, the BIT does, nn principle, apply to taxation
measures, unless the competent authorities of eantacting party disagree among
themselves that they in fact amount to an exprtipriaor that such measures violate a
contract previously agreed between the investortia@dhost country.

Article 2103 of NAFTA reserves special treatmentaation and follows a rather
complex structure in relation to tax matteNAFTA contains a general exclusion of
taxation issue¥’® but then outlines a general rule of non-applicativ specific subjects.
Firstly, national and MFN treatment apply to tagatimeasures other than certain
categories, including taxes on income, capital aom on the taxable capital of
corporations and taxes on estates, subject to Bensdor advantages granted pursuant

to double taxation treaties and to country-specifiservations:®

Secondly, the
provisions of NAFTA that prohibit the imposition gerformance requirements as a
condition for the receipt of an advantage also yppltaxation measuréS! Thirdly, an
investor may refer the issue of whether or not aasuee is an expropriation to
international arbitration only if the competent tauthorities have failed to agree on it

within a period of six months after the date onahhihe matter is referred to théff.

12‘; UNCTAD International Investment Agreements: Key Issuesielll above n 192, 216.
Ibid.
198 Canadian Model Foreign Investment Protection Agremt (FIPA or Canada Model BIT) Agreement
between Canada and ___ for the Promotion and Rimteof Investments (2004). Available at:
http://ita.law.uvic.ca/documents/Canadian2004-FiRédel-en.pd{accessed 18 October 2008).
199North American Free Trade Agreement (NAFTA), abovk?, Chapter XI, Articles 2103(1) and (2).
200 pid, Article 2103(4).
201 pid, Article 2103(5).
202 pid, Article 2103(6).
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Finally, the ECT% follows a similar approach to that taken under NAFThe
ECT contains provisions on the application of mgastment disciplines to taxation issues
after the general exclusion of taxation mattersvigied in Article 21(1).By virtue of
Article 21(3), the national and MFN treatment psions apply to taxation measures
other than those on income or on capital, but gl not impose MFN obligations with
respect to (1) advantages accorded by a party aoir$o double taxation treaties, and (2)
they do not apply to measures aimed at ensuringffieetive collection of taxes. With
regard to expropriation, Article 21(5) requirestthaestions whether a taxation measure
has expropriatory effects, or whether a taxationasuee alleged to constitute an
expropriation is discriminatory, be submitted ire tfirst instance to the competent tax
authorities of the contracting parties concerned.

The fiscal concerns or taxation of the host coyntegardless of the tax rate
applied to the concerned investor, might be exeegscomplex, opaque, or even contain
contradictory rules. Its pure and simple applicatity the host state can be considered
incompatible with international investment law ihet field of fair and equitable
treatment. However, that does not exempt the inveBbm the obligation to get
information, if necessary by using lawyers, abbt tax law applicable in the host state.
Complexity in itself is, as a result, not constitatof a violation of the rights of the
foreign investors. Besidetaxation does not amount to a takiMgverthelesswhen a
state enforces a tax qualified as unreasonablésoriminatory, an expropriation will be
found?®* A need to define expropriation with respect to e@easures becomes necessary.
Such a need also applies to other fundamental aniibst provisions of lIAs.

This section has examined a wide range of modelsofprovisions in lIAs.
Various tax provisions aim to reflect either anlagmon of such issues from a treaty or
the inclusion of very specific tax issuddie question remains to what extent and under
what conditions the imposition of certain taxes Idogonstitute a violation of the

standards of protection contained in IlAs.

(b) Tax-related arbitral awards

203 Energy Charter Treaty (ECT) above n 18.
204 UNCTAD International Investment Agreements: Key Issuesielll above n 192, 230.
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The general scope of coverage of tax under invedtrireaties having been
outlined, it is now time to examine how arbitratigprudence has treated tax-related
investment disputeslhe growing number ofecent tax-related arbitral awards and the
increasing reliance by foreign investors on investintreaties for protection clearly
points to the rising importance of tax disputesween foreign investors and host
state€? In the context of the present study, only a fewesawill be examined. First,
cases where the investor alleges that he has hégected to discrimination or denied
fair and equitable treatment by the host state léllconsidered. Then the study will
assess cases where the investor has claimed ¢éhhbsh states measures have effectively
caused an expropriation of his/her investment.

The application of the FET standard is generallyluded for tax matters under an
investment treat$®® For example, NAFTA Article 2103(1) states in patExcept as set
out in this Article nothing in this agreement steghply to taxation measures.” Likewise,
the ECT in Article 21(1) reads: “Except as otheevmovided in this Article, nothing in
this Treaty shall create rights or impose obligatiovith respect to taxation measures of
the contracting parties.” Nonetheless, some investrireaties expressly provide for the
application of the FET to tax matters, while othersclude it together with other
substantive investment protection provisions.

The caseOccidental Exploration & Production Co v Republit Bcuadof®’ is
illustrative of a non-NAFTA investment-treaty aration award raising tax issues
conflict. Indeed, the case arose out of a dispateden a United States-based Occidental
Petroleum investor (OEPC) and the government ofalleu over refunds of Value-
Added-Tax (VAT) paid by Occidental to Ecuadoriar gathorities. In 1999, OEPC and

2% The main tax-related cases founded on BITs Marvin Feldman v Mexigoabove n 1550ccidental
Exploration & Production Co v Republic of Ecuad@bove n 139Goetz and Others v Republic of
Burundi ICSID case No. ARB/95/3 (1999) 5 ICSID ReportLink-Trading Joint Stock Co v Moldoyva
Final Award (18 February 2002EnCana Corporation v Republic of Ecuad@CIA Case o UN3481
(February 2006)Corn Products International Inc v Mexican Sta{@908) (Decision on Responsibility)
ICSID Case No. ARB(AF)/04/01 amdrcher Daniels Midland Co. & Tate Lyle Ingrediedmericas, Inc v
United Mexican State@004) respectivelyGrand Rivers Enterprises Six Nations, Ltd et dlSA; Enron
Corporation & Ponderosa Assets LP v The Argentiepu®lic(2007) (Award) ICSID Case No. ARB/01/3
(ICSID) all available ahttp://www.investmentclaims.corar at http://www.ita.law.uvic.calast accessed
10 June 2009).

206 Abba Kolo, Thomas W Walde “Coverage of TaxationdelnModern Investment Treaties”, above n
171, 328.

27 Occidental Exploration & Production Co. v RepulicEcuador above n 139.
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Petroecuador (a state-owned corporation) enteriedairmodified participation contract
for undertaking exploration and production of diluring the course of its activities,
OEPC had to pay VAT on goods and services but watesl to claim a refund of these
taxes. However, in 2001, the local tax authoritiesied the refund requests and also
demanded that the firm return the amounts of VATcWinad been already reimbursed to
them by the government. The regulatory measurenthlyethe government was founded
on a VAT reform from the Ecuadorian tax authorititrs its award, the tribunal found
that Ecuador had breached the United States-Ec®{@61°in several ways including in
particular a breach of the national treatment alticn as well as the FET. First, the
tribunal found that OEPC received a less favoraiel@ment in comparison to other local
economic actors who were still entitled to VAT nefis under Ecuadorian tax I&W.
Second, the tribunal held that Ecuador failed iovjeting Occidental with a FE’in
light of Article X(1) of the US-Ecuador BIT whicheads: “With respect to its tax
policies, each Party should strive to accord fasnand equity in the treatment of
investment of nationals and companies of the oplaety”. Also, through references to
the preamble of the BFf* (The preamble provides that “fair and equitabéatment of
investment is desirable in order to maintain a Istdlamework for investment and
maximum effective utilisation of economic resoufyemd other awards as guidarfce,
the tribunal determined that the United States fawed a vague and unstable legal and
business environment and that such a lack of glaritax law changes about its meaning,
extent, practice and regulations amounted to aafleffair and equitable treatmefit.

The arbitral tribunal considered that the standdrtfeatment required by Article
X(1) of the United States-Ecuador BIT is not dewoidegal significance®*

298 Treaty Concerning the Encouragement and ReciprBeatection of Investment (United States of
America-Republic of Ecuador) above n 157.

209 0ccidental Exploration & Production Co. v Repubtit Ecuador,above n 139, para 177. US-Ecuador
BIT, above n 157, Article 1I(1).

219 pid, para 180.

21 ys-Ecuador BIT, above n 157, Preamble; Award, fs83a. The preamble provides that “fair and
equitable treatment of investment is desirableritento maintain a stable framework for investmamd
maximum effective utilisation of economic resourtes

%2 pid, paras 183 and 184.

23 bid. paras 183 and 185.

214 |bid, para 70.
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It imposes an obligation on the host state thahads different from the substantive
obligation of fair and equitable treatment... everougjh this article involves a
commitment that cannot be ignored by the partieshen implementation of their tax
policies.

This explanation was supported by the ExplanatasteMo the Treaty from the United
States government which stated that the article B{the BIT on tax policies “exhorts
both countries to provide fair and equitable tremitmto investors with respect to tax
policies.”*®

The host state may be sanctioned for discriminatasation. The two main
principles of national treatment and most-favouretion necessitate each party to
provide treatment that is no less encouraging thanpresented to its domestic investors,
or that of any third party state, which face thensasituation$*® Nevertheless, in
addition to the standards of treatment, with regdaodtax matters, there are exceptions
which do not require contracting parties to extdndother contracting parties the
advantages or privileges concerning whole or dagieation given to investors of a third
state”’” The fundamental objective of such provisions isttike a balance between the
core of the obligations of non-discrimination ancbm®omic sovereignty of states to
confer new treaties and ratify new legislation whigould suit the needs of the third
party better without jeopardising the NT and MFNigditions?'® This facilitates states
bound by an investment treaty to make the bestefdhanging fiscal and political
climate, by way of negotiating tax benefits for the&d state without contravening their
treaty requirement§'® There are often exceptions involved in the curreeatment
practices involved in BITs, primarily to circumvenhe export of individual tax
arrangements per double taxation treaty, by regiftsal amalgamation, legislation, and
finally by special project contract& Perhaps the most important application of both

standards is in scenarios where a government eileiberately or inadvertently

215 gee US government Explanatory Note attached to W& Ecuador BIT, 8. Available at:
http://www.state.gov/documents/organization/43588(fast accessed 11 July 2009).

1% Apba Kolo, Thomas W Walde “Coverage of TaxationdeinModern Investment Treaties”, above n
171, 325.

27 bid, 325

% |bid, 326.

19 bid, 326.

20 bid, 328.
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discriminates between domestic investors on the lened and foreign investors in
competition with domestic investors, on the otffér.

Even in the event of very favorable taxation itiyia- where the rate applied to
the investor is low or exemptions or refunds arailable — the host country will be
required to compensate an investor deprived ote¥ke use of his goods and assets. By
contrast, the taxation of the host state can atsadirimental to the existence of the
investment. Therefore, international law will bdeato punish this system in accordance
with the prohibition of excessive taxation that eprs in some recent bilateral
conventions of protection and promotion of invesitee An indirect expropriation may
arise if the property of a foreign investor is ®dbgd to excessive and repetitive taxation
without sufficient justification for such a heawaxation®?? If a contracting party adopted
taxation measures inconsistent with any of thegalilbns of the agreement other than
those on national treatment and MFN treatment, ttayd in principle, be challenged
under the dispute settlement procedures contaméaki BIT (for example: an excessive
taxation amounting to indirect expropriation aftézonfiscatory tax measures”).
Situations in which a taking may not occur can duenfl among the taxation of windfall

223 (unexpected profits arising from causes not cdietoby the investorf?*

profits
Moreover, Sornarajah points out that “taxationte bil industry for windfall profits due
to price hikes cannot amount to a taking.” In casir international authorities remark
that taxation can amount to an expropriafioh.

In this light, the caseLink-Trading v Moldov&®dealt with a claim that changes
in customs and tax regulations were expropriatoryits claim under the 1993 United
States-Republic of Moldova BIT, the claimant allégé suffered an indirect

expropriation because of a change in the ratesubésl and VAT exemptions, which

21 bid, 328.

222\\jorld BankReport and Guideline€1992) 31 ILM 1375.

223 American Independent Oil Compagfyminoil) v State olKuwait, above n 42.

224\ SornarajalThe International Law on Foreign Investmeaibove n 116, 393.

225 gee generally Abba Kolo and Thomas Wélde “ConfiagaTaxation under Customary International
law and Modern Investment Treaties” (1999) 4 CEPMLP J 17, available at
http://www.dundee.ac.uk/cepmlp/journal¥illiam W Park “Expropriation and Taxation in tiNAFTA” in
Weiler, Todd (ed)Investment Law and Arbitration: Past Issues, Currémactice, Future Prospects
(Transnational Publishers, New York, 2004) 93; afii W Park “Arbitration and the Fisc: NAFTA's Tax
Veto” (2001) 2Chi J Intl L 231, 2:1.

228 ink-Trading Joint Stock Company v Department fas®®ms Control of Republic of Moldoghove n
105.
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caused the failure of the claimant’s business sting essentially of the import of
consumer products into the Free Economic Zone oli@du and their resale to
Moldovan customer&’’ The tribunal held that fiscal measures become a@xjatory
when they amount to an “abusive takirf§* The terms of unfairness, arbitrariness and
discrimination or the violation of a state undemakwere used to define abusi?@The
tribunal held that the changes in the customs arddgime were neither arbitrary nor
discriminatory®*® The new tax measures adopted by the Moldovan gmesth were
rather of general application and therefore noteaed specifically against the
claimant®*! Besides, the tribunal found that the changes did‘place the claimant in a
worse competitive position than any other similasitpated businesses in Moldova®.
In this particular case, the claimant had not prese enough proof of a causal link

between the tax measures in question and the demfliits business>
2 Bankruptcy law

Where a state places a company into liquidatiors, ¢an obviously affect the
foreign investor, since it results in a loss oftcohover the asset.

The introduction of unilateral insolvency by theradistration or the incitement
of this by preliminary requisitioning can thus ctinge an expropriation which requires
compensation for the investor. Without this intemen, a company would not have to be
concerned about a suspension of payment nor whelthvestor be deprived of the right
to exercise his property rights. In tB&Sl case, the court did not find any expropriation
because the financial position of the company wafficgently damaged to justify
liquidation.?®* The causal link between the acts of the state ifsefquidation by

summons) and the disappearance of the use of pyapgts was thus lacking.

2T OECDInternational Investment Law: Understanding Consegid Tracking Innovationé Companion
Volume to International Investment Perspecti¢@®ECD, 2008) 57, paras 1 and 7.
ziz Link-Trading Joint Stock Company v Moldoahove n 205, para 64.
Ibid.
230 pid, para 72.
21 pid.
232 pid, para 74.
233 bid, para 91.
4 Elettronica Sicula S.p.A. (ELSYnited States v ltaly)above n 162, para 9.
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The ELSI case raised the question whether a requisitiooirtbe plant and assets
of an Italian company (ELSI) based in Sicily butrmd by United States corporations
caused the bankruptcy of ELSI and thus violatedtsuttive rights protected by the FCN
Treaty>° in force between the two parties to the disgtit@he Court held that ELSI was
already formally bankrupt under Italian law befdiee requisition order had taken
place?®” Thus the requisitioning of the plant was not théngpal cause for the
bankruptcy of ELSI as well as the failure of itdeny liquidation plan, and did not
constitute a violation of the United States shalddrs’ rights to “control and manage”
ELSI under the FCN Treaty. It is clear that no tigh control and management would
have remained protected under the Treaty if ELSlewesolvent before the requisition
was ordered. Therefore, the claim of the UnitedteStavas dismissed as the Court
reached the conclusion that “what really deprivedytReon and Machlett, as
shareholders, of their right to dispose of reapprty of ELSI, was not the requisition but

the precarious financial state of ELSI, ultimatielgding inescapably to bankruptcy’®

In contrast, it is notable for example that the ASEAgreement® contains a
provision that refers to the protection againstahase of the process of liquidation. Thus

Article IV(1) of the Agreement states:

Each contracting party shall, within its territognsure full protection of the investments
made in accordance with its legislation by inveswfrthe other Contracting Parties and
shall not impair by unjustified or discriminatoryeasures the management, maintenance,
use, enjoyment, extension, or disposition or ligtiwh of such investments.

In Yaung Chi Oo Ltd v Myannidf the claimant had argued that an act of taking took

place as a result of the liquidation proceedingsreethe Myanmar courtd he tribunal

2% Treaty of Friendship, Commerce and Navigation {ethiStates-Italy) (2 June 1948).

8 Elettronica Sicula S.p.A. (ELSlYnited States v ltalygbove n 162, para 10.

27 bid, paras 85-93.

238 pid, para 135.

239 ASEAN Agreement for the Promotion and Protectibnnvestments (ASEAN Agreement) (signed 15
December 1987) (1988) 27 ILM 612, 11l Compendiun29i3.

#%yaung Chi Oo Trading Pte Ltd v Government of théotrof Myanmar(Award) (2003) ASEAN
Arbitral Tribunal 42 ILM 540.
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disagreed with the argument. Indeed, a taking natytake place solely because of a
liquidation ordered by a court.

A recent verdict of an UNCITRAL tribunal in a dige between Saluka
Investments BV (The Netherlands) and the Czech Bepwexemplifies the clash
between the provisions of an investment treaty tnedroutine exercise of regulatory
powers of the host stafd! The case arose from the proceedings that were the
consequences of reorganisation and privatisatiadgheofCzech banking sector which was
done by selling IPB, one of the key players in @mch banking sector, to a corporation
within the Nomura group. Following this, Nomuraddhe bought shares to one of the
auxiliary parties, Saluka Investments BV. IPB ambuhis time was on the brink of
bankruptcy, due to negligence and its liberal legdpolicy, and was hence put into
obligatory administration by the Czech governmditte Czech government decided to
sell IPB to another Czech company, ESOB. This datisparked controversy among
Nomura shareholders as they were stakeholdersviar 46% of IPB shares. Following
this, Nomura initiated an arbitration claiming loglsinvestments and asserted that the
government measures were a bid to expropriateewhé Czech Republic deemed their
measures to be “permissible regulatory actigf$The tribunal was presented with the
challenge of deciding on whether the governmentsmnes in this case were lawfully
admissible under Article 5 of the Agreement on Emagement and Reciprocal
Protection of Investments between the Kingdom ef Netherlands and the Czech and
Slovak Federal Republfé®Article 5 of the BIT states:

Neither Contracting Party shall take any measuegsiding, directly or indirectly,

investors of the other Contracting Party of theurdstments unless the following
conditions are complied with:

(a) the measures are taken in the public interesuader due process of law;

(b) the measures are not discriminatory;

(c) the measures are accompanied by provisiorh®opayment of just compensation.
Such compensation shall represent the genuine ehfihe investments affected and
shall, in order to be effective for the claimarts,paid and made transferable, without
undue delay, to the country designated by the @aimconcerned and in any freely
convertible currency accepted by the claimants.

241 5aluka Investments BV (the Netherlands) v the CRephblic above n 67.

242 pid, para 250.

243 pgreement on Encouragement and Reciprocal Proteatif Investments (the Kingdom of the
Netherlands and the Czech and Slovak Republic)5)197
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The tribunal held that in imposing the forced adstmtion of IPB on 16 June
2000 the Czech Republic adopted a measure thatalidsand permissible and within its
regulatory powers, notwithstanding that the measa@ the effect of eviscerating the
investment of Saluka in IPB? Explaining the permissibility of regulatory act®iy
governments in general international law, the AgbiTribunal stated th&t®
Article 5 imports into the Treaty the customaryeimational law notion that a

deprivation can be justified if it results from theercise of regulatory actions aimed at
the maintenance of public order.

The Tribunal went on to add®

It is now established in international law thatt&saare not liable to pay compensation
to a foreign investor when, in the normal exeraidetheir regulatory powers, they
adopt in a non-discriminatory mannbona fideregulations that are aimed at the
general welfare.

In taking into account all of the above considenadi the important issues to note
are that an order of liquidation incited by the @mwment cannot constitute an
expropriation which implies compensation for theestor when foreign companies are
already in a failing situation. It is important ligt out in treaties and agreements the
permissible regulatory actions regarding procedwfebquidation so that there are no

disputes or conflicts arising out of such issues.
3 Environmental law

Environmental protection is a particularly ambigsdaesue because the foreign
investors can, in this regard, have contradictotgrests. On the one hand, it could be
said that certain investors seek host countrieb Watver environmental standards, in
order to make more profits than in their country arigin. On the other hand, the
investors would seek to establish themselves wihsufficiently healthy environmental
framework to be able to attract social capital aweky often, in order to sell their

products in their home country.

244 saluka Investments BV (the Netherlands) v the CRephbli¢ above n 67, para 276.
243 pid, para 254.
248 |pid, para 255.
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Regardless of the validity of each of these thepeavironmental protection, like
the other public policies, is of interest to int&tional investment law. The concept of
environmental protection is broad because it inesudoncepts of the preservation of the
quality of the air, water, and soil; the sustaieahise of natural resources; the
preservation of human, animal and plant life andlthe and of the ecosystem more
generally?*’ The basis of environmental regulation policy isréfore based on these key
issues.1972 is often given athe birth date of modern international environmetaw,
when countries gathered for the United Nations I8tokn Conference on the Human
Environment**® Since then, hundreds of international environmeatmeements have
been concluded at bilateral, regional and globadlte States have therefore an obligation
to take regulatory measures with the purpose ofepting the environment under both
customary and conventional international lalihese cover areas such as biodiversity,
climate change and protection of the ozone layeormmothers®® The protection of
environment has gradually emerged as a new issugeweral BITs. Indeed, some
agreements have reiterated the authority of ndtiggevernments to design and
implement measures to safeguard certain valuesasitiie environment.

The investor could encounter unforeseeable ditiesilin environmental law
given the interpretation of a growing number oftewf arbitration, if the interpretations
are standards of general application.

Environmental protection applies not only to stdtes also to private non-state
actors such as corporations. It concerns many audscan affect investors in several
ways. The measures designed to protect the enveonrare applicable from the
establishment of the investment, but may be unknivthe investor because of promises
of exemption or exemptions previously allocated kubsequently withdrawn, for
example. Alternatively, the foreign investor may lneaware of such measures due to
lack of clarity, false or contradictory informatigmovided by the legal administration. In
another situation, the measures of protection efghvironment may be introduced

posterioriand differ from the initial expectations of thev@stor.

24T UNCTAD Environmen{United Nations Publications, New York and Gen&@01) 9-10.

248 Declaration of the United Nations Conference antduman Environment (Stockholm Declaration) (5 —
12 June 1972) UN Do&/CONF/48/14/REVL reprinted in 11 ILM 1416 (1972).

249 gee generally, Sands, Philipg&rinciples of International Environmental La2ed, Cambridge
University Press, Cambridge, 2003) Chapters 8 — 14.
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Therefore, the relationship and the issues that axégse between investment
protection and provisions of environmental protctin 1IAs will be illustrated taking
into account some provisions of investment agree¢sramd the case law with a particular
focus on the issues of expropriation, stabilisaorl compensation. Host states grant
themselves the right to interfere when, for exampheiltinational corporations cause
environmental pollution. The regulatory right oétktate might prevent a foreign investor

from harmful decisions protecting the environm@fit.
(a) Scope of coverage of environmental provisionavestment agreements

The protections that can be the basis for a dispue environmental regulation
under BITs, NAFTA or plurilateral agreements likeetECT are generally standards of
treatment such as national treatment and most-fadonation treatment as well as
prohibitions of expropriation.

A certain number of standards of protection regaydhe environment included
in 1IAs need to be examined. Four categories can diinguished®® (1) the
responsibility of governments or enterprises wébard to environmental protection; (2)
the regulatory power of states to take measuresther protection of health and
environment; (3) the avoidance of relaxation ofiemmental standards as a means of
attracting FDI; and (4) the promotion, developmand transfer of environmentally
sound technologies and management practices. $hak,issues which can be found as
provisions in free trade agreements or investmesdties might be breached and
consequently lead to an arbitration dispute. Thoeegfit is of interest to mention several
provisions which address environmental concerns.

First of all, some agreements like the Energy @&naftreaty contain provisions
regarding the liability of governments or corpavas for violations of environmental
norms. The ECT specifically states that each partgquired to “strive to minimize in an
economically efficient manner harmful Environmeritapacts occurring either within or

29\ SornarajalThe International Law on Foreign Investmemtl16, 125.
SLUNCTAD Key Terms and Concepts in l1As: A Glossaypve n 115, 61.
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outside its Area from all operations within the EgeCycle in its Area, taking proper
account of safety?®?

Also, a few investment treaties affirm the sovemergght of the parties to an
agreement to take appropriate environmental protecheasures. An example of such a
provision can be found in NAFTA in its Article 111%):

Nothing in this Chapter shall be construed to pné@eParty from adopting, maintaining or
enforcing any measure otherwise consistent with @tiapter that it considers appropriate
to ensure that investment activity in its territasyundertaken in a manner sensitive to
environmental concerns.

In addition, Article 1106 (6) of NAFTA stipulategiith respect to provisions on

performance requirements, a specific exceptiomfmronmental measures:

Provided that such measures are not applied irrldtraay or unjustifiable manner, or do
not constitute a disguised restriction on inteworal trade or investment, nothing in
paragraph 1(b) or (c) or 3(a) or (b) shall be camest to prevent any Party from adopting
or maintaining measures, including environmentahsoiees:

(-]

(b) necessary to protect human, animal or plaetdifhealth; or
(c) necessary for the conservation of living or4isimg exhaustible natural resources.

In a similar manner to the Article 1114 (1) of NAKTanother type of provision
may stress an exception for environmental meaghetsapplies to all provisions of an
investment agreement. Annex I(Il1)(1) of the BITtween Canada and Urugda3reads:

Nothing in this Agreement shall be construed toven¢ a Contracting Party from
adopting, maintaining or enforcing any measure gt consistent with this Agreement
that it considers appropriate to ensure that imrest activity in its territory is undertaken
in a manner sensitive to environmental concerns.

Some agreements discourage the lowering of domsttiwlards as a means of
attracting FDI. Accordingly, the new Canadian moB&l (CAFTA)?***and the Canada-
Chile Free Trade Agreement provides in this regaat>°

22 Energy Charter Treaty (ECT) above ni18, Article 139(See further Clare Shine “Environmental
Protection under the Energy Charter Treaty” in Therwalde (edJhe Energy Charter Treaty: A Gateway
to East-West Trade Relatiofisluwer Law International, London, 1996) 520.

%3 pAgreement for the Promotion and Protection of stweents (Canada-Uruguay) (29 October 1997).
Available at: http://www.unctad.org/sections/dite/iia/docs/bigsiada_uruguay.pdf (Accessed 22
September 2008).
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The Parties recognize that it is inappropriatertcograge investment by relaxing domestic
health, safety or environmental measures. Accohging Party should not waive or
otherwise derogate from, or offer to waive or otfise derogate from, such measures as
an encouragement for the establishment, acquisiégpansion or retention in its territory
of an investment of an investor. If a Party consdbat the other Party has offered such an
encouragement, it may request consultations withother Party and the two Parties shall
consult with a view to avoiding any such encouragem

The above provision, not defining the term “envir@ntal measures,” seems to
cover any law, regulation or administrative degisregulating environmental matters in
the territory of the contracting parties. The clasldresses the waiving or relaxing of
“any” environmental measure or offering to do soomder to attract or maintain an
investment. Thus, it would be unnecessary to detremesa continuous tendency of
behavior by a contracting party in violation of t@mmitment.

The 1994 Asia-Pacific Economic Cooperation (APE@nMNBinding Investment
Principles have stated environmental measures utsdigivestment incentives provision.
They read as follows: “Member economies will notlaxe health, safety, and
environmental regulations as an incentive to erageiforeign investment>

Finally, one must be aware of the transfer of emmnentally sound technologies
and the diffusion and utilisation of sound envir@mal management practic@SA few
IIAs and other international instruments address tbsue. This facet as well as the
general protection of environment is generally mef@é to with respect to the
responsibility of both host countries and foreigmmpanies. For example, Article 19
concerning environmental aspects of the Energyt€hareaty contains an extensive list
of matters that the contracting parties should rdpursuit of sustainable development.

Inter alia, they should “encourage favourable ctods for the transfer and

%4 canadian Model BIT — Agreement Between Canada and for the Promotion and Protection of
Investments (2004) above n 198, Article 11.

%% canada-Chile Free Trade Agreement (signed 5 Deeefr196, entered into force 5 July 1997) Article
G-14 (2). Available athttp://www.sice.oas.org/trade/chican_e/chcatoc(Asgessed 22 September 2008).
The same provision appears in Article 1114 (2)haf NAFTA and Article 9-15 (2) of the Mexico-Chile
Free Trade Agreement (1998).

28 Eor other examples of I1As dealing with this tygfeenvironmental regulatory restrictions, see Mexic
Costa Rica Free Trade Agreement (1994) article&6t3viexico-Nicaragua Free Trade Agreement (1992)
articles 16-14 and Mexico-Chile Free Trade Agreem@®98) articles 9-15; also Colombia-Mexico-
Venezuela Free Trade Agreement (1900) articles3L7-1

#73ee UNCTADEnvironmentabove n 247, 41-66.
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dissemination of such technologies consistent Withadequate and effective protection
of Intellectual Property rights>>®

The preceding review of provisions that address lihkage between the
environment and FDI reflects, as is the case withgrotection of the environment in
general, the recognition of the need to address ifisue in international agreements.
Indeed, as the analysis demonstrates, there is toastrengthen relevant provisions in
the sense of awareness to encourage multinationtpzises to develop their activities
in an environmentally friendly manner.

The relationship between the investment agreemendt @ther international
treaties dealing with environmental matters is oftén mentioned. However, various
United States agreements refer to multilateral remmental treaties to which the Parties
are both party. For example, Article 19.8 of theitebh States-Australia Free Trade
Agreement (FTA) states”?

The Parties recognise that multilateral environraleagreements to which they are both
party play an important role, globally and domegstic in protecting the environment and
that their respective implementation of these agesds is critical to achieving the

environmental objectives of these agreements. Aliagly, the Parties shall continue to
seek means to enhance the mutual supportivenessltifateral environmental agreements
to which they are both party. The Parties shalkatirregularly with respect to negotiations
in the WTO regarding multilateral environmentalegments.

In consequence, a number of international investragreements recognise the
right of states to adopt certain measures desigmezhsure that investment activity is
undertaken in a manner sensitive to environmergacerns. The previous listing of
provisions from different treaties is illustratigéthis reality.

Finally and interestingly, a draft article of anregment between the EU and the
Pacific members of the African, Caribbean and Ra&foup of States (ACP) countries
of June 2006 takes a step forward in narrowingsttgpe of regulatory measures as non-
compensable expropriation¥

%8 Energy Charter Treaty (ECT) above n 18, Articlg(19(h).

9 ynited States-Australia Free Trade Agreement (edtito force on 1 January 2005).

%0 Draft Article 8.8(l) of the investment chapter tine context of the EU/PACP EPA negotiations, DG
Trade G 1(D) (2006).
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Consistent with the right of states to regulate &mel customary international law
principles on police powers, bona fide, non-disanawory regulatory measures taken
by a Party that are designed and applied to proteehhance legitimate public welfare
objectives, such as public health, safety and tmdr@enment, do not constitute an
expropriation under this Article.

If this draft article remains in the adoption dfetfinal agreement, it would
constitute an important new trend in foreign inuesat law and would possibly be more

protective in acknowledging the exercise of thautatpry powers of host states.

(b) Environment-related arbitral awards

Environmental issues have arisen in a number afrations under NAFTA and
under BITs. It is interesting to now take a clokmk at four disputes that have arisen
under NAFTA provisions on investment. The casesoduced below were chosen
because they are recent decisions and containfisagii analysis of the issues and
provide useful examples of how disputes have besolved by tribunalsin these
controversial investor-state disputes, developatestalleged a breach of environmental
standards (environmental abuse) against foreigntimatibnal corporations of other
developed states parties to the treaty.

The main issue was to determine whether a regylatderference to promote
environmental interests resulted in a taking ofpprty of the foreign investor. However,
in the majority of these cases expropriation wasdabermined by the tribunals to have
occurred.

When expropriation occurs, it usually results ia teprivation of the property of
a foreign investor.Nonetheless, under the majority of international’estment
agreements an expropriation is considered to b&lafithree conditions are respected
the taking of the investment must be for a publiggpse, in a non-discriminatory manner
and with compensationin addition, another form of taking, namely indirec
expropriationhas become increasingly importamdirect expropriations involve the
effective loss of management, use or control, sigaificant depreciation of the value of

the assets of a foreign investét.

%1 UNCTAD Taking of Propertyabove n 123, 4.
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The Methanexcasé® arose out of a dispute between a Canadian coipoyat
Methanex, and the state of California. Methanexinea that two California
environmental measures which banned a gasolinetia@diMTBE) amounted to a
violation of the United States obligations under A, especially that the California
law violated national treatment, was inconsisterth whe fair and equitable treatment
article and constituted indirect expropriation. Thethanexcase has adopted what Mann
describes a “modern regulatory approach to thecegiowers concepg® in deciding
that?®*

As a matter of general international law, a noredlisinatory regulation for a public

purpose which affectsinter alios a foreign investor or investment is not deemed

expropriatory and compensatory unless specific citmemts had been given by the

regulating government to then putative foreign stae contemplating investment that the
government would refrain from such regulation.

The tribunal found that there was no indirect eppiation. The tribunal’s final
award dismissed all of Methanex’s claims and regctome of the findings in the
Metalcladcase in which regulatory measures were regarded expropriation and thus
compensable. The exception for “specific commitra&given by the government echoes
the reasoning in thiletalclad case’® In finding that no promises were made regarding

future regulation of MTBE, the tribunal noted tAgf:

Methanex entered a political economy in which itswedely known, if not notorious,
that governmental environmental and health praiectnstitutions at the federal and
state level, ... continuously monitored the use angaict of chemical compounds and
commonly prohibited or restricted use of some afsthcompounds for environmental
and/or health reasons.

In addition, the tribunal held that “from the staotht of international law, the
California ban was a lawful regulation and not axprepriation.”?®’ It was also
considered significant that the host state had nmadeommitments to Methanex not to

%2 Methanex Corp v United States America above n 69. See further, Philippe Khan and Thowiakle
New Aspects of International Investment Lartinus Nijhoff Publishers, Leiden-Boston, 2007)5-787.
%3 Howard ManrThe Final Decision in Methanex v United States: &dew Wine in Some New Bottles
(I1ISD, Winnipeg, 2005) 6.

%64 Methanex Corp v United StatesAmericaabove n 69, Part IV, Chapter D, para 7.

%5 Metalclad Corporation v United Mexican Statebove n 125.

266 Methanex Corp v United StatesAmericaabove n 69, Part IV, Chapter D, para 9.

%7 |pid, para 15.
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amend its regulatory framework. Thus it seems thdess the host state gives the
investor a stabilisation commitment prior to itgestment, the investor will bear the risk
of legally enacted changes in the regulation abst Btate.

NGOs have played an increased and influential mldefending environment
concerns viamicus curiaesubmissions. It is relevant to point out a fewuangnts raised
by an environmental NGO, namely the 1189Hence, investor-state arbitrations do not
shield investors from regulatory measures producingnegative impact on their
activities ®® Furthermore, investors are presumed to be awarthedfenvironment in
which they are investinf® The state can take regulatory measures via theqtion of
the environment and the promotion of sustainableeld@ment which do not constitute
the forms of regulation that a host state is alldwre relation to foreign investors and
investments’’* The Preamble and objectives of NAFTA and the fewerimational
investment law arbitrations that have decided @igsue emphasise this notiéff

Investors who have been denied permits on allegedtammental grounds have
prevailed in a number of arbitrations including Metalcladcase. Metalclad purchased a
Mexican company (COTERIN) in order to develop angkrate a hazardous waste
landfill that it constructed in the municipality Guadalcazar. Although COTERIN was
the owner of permits to construct and operate #ralflll delivered by the federal
government of Mexico and the state government of [Sas Potosi, the municipality of
Guadalcazar interfered by denying a municipal qotibn permit to COTERIN and in
declaring the landfill to be an ecological reseidence, Metalclad introduced an action
under the NAFTA and claimed that an ecological de@romulgated after the claim was
made, violated Article 1110 requiring compensafmmexpropriation. The tribunal found

a violation of NAFTA Article 11162 and stated that in order to decide on an indirect

2681 the Arbitration under Chapter 11 of the Norttérican Free Trade Agreement and the UNCITRAL
Arbitration Rules between Methanex Corporation dddited States of America Amicus Curiae
Submissions by the International Institute for Sirgtble Development (11SD) (9 March 2004).
zjz Methanex Corporation and United States of Ame@tayve n 102, 1.
Ibid.
> bid, 7.
272 |hid.
273 Metalclad Corporation v United Mexican Statabpve n 125, para 112.
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expropriation, it “need not decide or consider itin@ivation, nor intent of the adoption of
the Ecological Decree””* The Tribunal held’®

Expropriation under NAFTA includes not only operliderate and acknowledged takings
of property, such as outright seizure or formabloligatory transfer of title in favour of the
host State, but also covert or incidental interfeeswith the use of property which has the
effect of depriving the owner, in whole or in sificént part, of the use of reasonably-to-be
expected economic benefit of property even if retassarily to the obvious benefit of the
host State.

The broad definition of expropriation applied by thrbitral tribunal has not been
used or adopted in other awafd%In this particular case, an indirect expropriatioas
found as a result of the denial of a constructiennpt which amounted to indirect
expropriatior’’’ Evidently, the mere denial of a construction péwdid not constitute the
only reason that led the tribunal to the findingaof expropriatioi’® To a certain extent
the disappointment of legitimate investor expeotai created by the environmental
measure of the host state was decisive for thisltré§ In this case, the Federal
government guaranteed that the project of the tovder a landfill had conformed to all
relevant environmental regulatioffS.It was against this background that the subsequent
local and regional measures of denying the constru@ermit and declaring the land in
question an ecological zone were considered tadieeict expropriatior®*

By permitting or tolerating the conduct of Guadabmain relation to Metalclad which

the Tribunal has already held amounts to unfair imeduitable treatment breaching

Article 1105 and by thus participating or acquiagcin the denial to Metalclad of the

right to operate the landfill, notwithstanding tflaet that the project was fully approved

and endorsed by the federal government, Mexico imeisteld to have taken a measure
tantamount to expropriation in violation of NAFTAticle 1110(1).

If a contract or a treaty has been found to be ded by a tribunal, then

compensation is the most likely remedy that willdwearded to the claimant. Recently,

274 Metalclad Corporation v United Mexican Statabpve n 125, para 111.

273 pid, para 103.

'8 \/iolations of Article 1110 found in other awardiude:SD Myers v Canadaabove n 146Pope and
Talbot v Canada above n 148, paras 96-108arvin Feldman v Mexiccabove n 155, paras 96 et seq.
27" Metalclad Corporation v United Mexican Statabpve n 125, para 107.

278 August Reinisch “Expropriation”, above n 142, 455.

279 |bid.

280 |bid, 456.

21 Metalclad Corporation v United Mexican Statabpve n 125, para 104.
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there has been discussion over whether the ingexder of a government with an
investment should also be taken into account inddiermination of the value of the
compensation to be awarded. @ompania del Desarrollo de Santa Elena S.A v Costa
Rica?®?a dispute arising out from a United States-CostaMIT and resolved under
ICSID rules, there was no disagreement over the tfeat a direct expropriation took
place (in 1978, Costa Rica issued an expropriatiearee for Santa Elena aiming at
declaring it a preservation site even though tlen@nt intended to develop a tourist
resort) or that it was for valid purpose (the pctitsn of biodiversity). However, the
amount of compensation owed by Costa Rica to tlameint constituted the main
disagreement between the parties. Costa Rica argjued setting the amount of
compensation too high would discourage statesi¢pdatly those from the developing
world) from adopting environmental objectives, ado noted that when it made the
expropriation it had acted in accordance with itsligations under multilateral
environmental agreements. The panel expresslyateticthat the environmental purpose
had no influence and concluded that the standambwipensation could not be affected

by the reasons for making the expropriation. Theepheld that®*

While an expropriation or taking for environmentahsons may be classified as a taking
for a public purpose, and thus be legitimate, et fhat the property was taken for this
reason does not affect either the nature or thesameaof the compensation to be paid for
the taking. That is, the purpose of protectingehgironment for which the Property was

taken does not alter the legal character of thengafor which adequate compensation

must be paid. The international source of the alilig to protect the environment makes
no difference.

It also added®*

Expropriatory environmental measures — no matter laondable and beneficial to society
as a whole — are, in this respect, similar to ahgoexpropriatory measures that a state
may take in order to implement its policies: whereperty is expropriated, even for
environmental purposes, whether domestic or intemnal, the state’s obligation to pay
compensation remains.

22 compaiia Del Desarrollo de Santa Elena, SA v Republi€o$ta Ricaabove n 146.
23 bid, para 71
24 bid, para 72.
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It is noticed that the arbitral tribunal was reant to have regard to international
environmental obligations in determining the lewélcompensation to be paid for a
lawful expropriation.

In SD Myers’®a United States company which was involved inrémaediation
of toxic waste challenged the decision of Canadbato the trans-boundary shipment of
toxic waste to the United States for processinge Tompany claimed that Canada
violated NAFTA Chapter 1%%® The tribunal found Canada in breach of the nationa
treatment standard and the minimum internatioraidsrd of treatmerit’ This decision
also held that Canada did not breach Chapter 11 megpect to expropriation (Article
1110)?%® An interim order which is no longer in effect ira@ada was the measure on
which the tribunal based its decisiofhe tribunal recognised the right of NAFTA
members to “establish high levels of environmeptattection. They are not obliged to
compromise their standards merely to satisfy thaiqed or economic interests of other
states.?® Accordingly, the award confirms that NAFTA membeesain the ability to
regulate the safe movement and disposal of hazard@stes, including PCB wastes
which was subjected to the ban.

When environmental measures may justify non-conmgt@nsunder expropriation
case law, one can notice that the deficiency irspuudence is not sufficiently apparent
to draw guidance. This area is therefore subjentany controversies?®

Stabilisation clauses may be used by investorseék $0 exclude subsequently
introduced environmental regulatioffé.Such clauses are any provision of a contract
signed between a state and a foreign corporatiowhich the state promises that no
future changes in law will be applied to the invesnt?®* Stabilisation clauses are

therefore aimed at freezing the law relevant toitivestment.

253D Myers Inc v Government of Canadhove n 146.

286 |pid, paras 129-143.

287 pid, para 256 and para 268.

288 |pid, paras 287-288.

289 pid, paras 220 and 247.

299 Howard Mann and Konrad Von MoltkeAFTA’'s Chapter XI and the EnvironmeiSD, Winnipeg,
Manitoba, 1999) 39-40; Martin J Wagner “Internatibiinvestment, Expropriation and Environmental
Protection” (1999) 29 Golden Gate U L Rev 465; GahtDavid “Reconciling Environmental Protection
and Investor Rights under Chapter 11 of NAFTA” (2081 Envtl L Rep 10646.

291 M. SornarajafThe International Law on Foreign Investmeaibove n 116, 180.

292 phjlippe Khan and Thomas Waltlew Aspects of International Investment Latove n 262, 257.
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Waélde and N'Di consider that: “stability of key iestment conditions responsible
for the economic and financial performance of tmeestment venture is at the heart of
investor concern?® The above authors also note that an investor magiels&ous to

include a stabilisation clause to the contract whtier issues are at staké:

Perhaps most relevant at the moment is the impaosdf new environmental obligations
by subsequent regulation or by an administratidégjal ruling re-interpreting existing law
on which, arguably, the investment decision magame extent have been based.

Some authors point out that a stabilisation clausgd even cover environmental
regulations without explicitly referring to it. F@xample, a stabilisation of the fiscal
regime could cover market-based environmental nrea?

Sornarajah contends that despite a contractuatamgnet denying the application
of new standards to the investment, it cannot éfethe legislative sovereignty of the
states from extending its control over the investth&”® Calling the binding nature of
stabilisation clauses into question, he suggestisdtstate cannot waive or limit its own
sovereignty in such a manner. Thus stabilisatiansgs”’

may not serve as anything more than a comforténédoreign investor, who may derive
some security from the belief that there is a peensecured from the state not to apply its
future legislation to the agreement.

Nevertheless, despite the academic debate, tribumale consistently upheld
stabilisation clauseS? In conclusion, even if a stabilisation clause nmay prevent a
state from changing legislation, the breach of sacklause is likely to lead to a

requirement to compensate the investor for lossesried. Stabilisation clauses might

23 Thomas Walde and George N'Di “Stabilising Intefomal Investment Commitments: International Law

Versus Contract Interpretation” (1996) CEPMLPIJ 1, 5. Available at

?gt}p://www.dundee.ac.uk/cepmlp/infoserv/DownIoadxeeFPPlS.pdf(Iast accessed 15 September 2008).
Ibid.

29% Gaétan Verhoosel “Foreign Direct Investment andjaleConstraints on Domestic Environmental

Policies: Striking a “Reasonable” Balance betwetabity and Change” (1998) 29 (4) La& Pol'y Int'l

Bus 453, 457.

296 M SornarajafiThe International Law on Foreign Investmesibove n 116, 180.

97 |bid, 408.

298 Gastan Verhoosel “Foreign Direct Investment andjaleConstraints on Domestic Environmental

Policies: Striking a “Reasonable”, above n 295, .486weit, Government v American Independent Oil

Company (Aminoil)above n 42TexacoOverseas Petroleum Colibyan Arab Republicabove n 36;

Pacific Properties (Middle East) Ltd (SPP) v ArabRblic of Egyptabove n 163.
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take two different main forms. According to thecled freezing clauses, the obligation
to compensate will arise when a regulatory chasgapplied to the investment project,
whilst under economic equilibrium clauses this gation is elicited by regulatory
measures that affect the fiscal stability. Under $habilisation clause, the limit beyond
which the host government must compensate is sgnily lower than that which is
pertinent to regulatory takings under general ma@onal law (changes to the “economic
equilibrium” of the project rather than “substahtaprivation” of property rights)>®

The protection offered to investors may limit thkility of governments to
regulate investment for the protection of the emwinent, natural resources and other
social goods, and to ensure that foreign investnoemitributes to overall national
development goals. Indeed, regulators may face rtaiaty given the lack of
transparency in arbitration and the lack of coesisy of tribunal decisions.

4 Labour law

The labour law of the host state is also of greatctcal interest. Foreign
investors often have activities with a strong labcemponent in the host state, generally
because the production costs tend to be lower ithéineir home state. One example is
the establishment of a European automotive industgountries where social costs are
less, such as: Volkswagen in Czech Republic, Réemaldtomania and Mercedes-Benz
in South Africa.

Accordingly, the legal system applicable to theplryees would be of interest to
the investors. It is thus possible that internatlomvestment law is invoked against
measures taken by the host state regarding therddes. This is true especially for the
standards relating to minimum wage, working hoursazial contributions. However, the
host state is unlikely to be sanctioned for measurehis field if the increased costs are
unforeseen to the investor, as it is a normal itneent risk. More particularly, such a
measure would be by nature non-discriminatory ang tn conformity with the principle
of the national treatment as well with the mostelared nation treatment. Moreover, the
standards of work are generally known to the pthiat one could reproach the investor

299 |bid.
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for not being sufficiently informed about the rigitegislation, rather than to sanction the
host country for a supposed opacity in this respect

Employment and labour provisions are relatively ammon in [IAs. The most
comprehensive international instruments in the afethe development of labour and
social policy standards need to be considéfemdeed, discussions upon the conduct of
activities of MNEs led to a definition of their atlon with host countries, especially
those in the developing world. Therefore, two beddé rules emerged in the area of
employment practices. Labour standards as wellhasidsue of the responsibility of
enterprises are first contained in the Internafidmdour Organisation (ILO) Tripartite
Declaration of Principles Concerning Multinatiortahterprises and Social Policy (the
ILO Declaration)®* adopted in 1977 as supplemented by the ILO Deibaraon
Fundamental Principles and Rights at Wo&flof 1998. The 1998 Declaration sets core
labour standards not specific to foreign investnaemt provides to its ILO members the
obligation to observe four fundamental rights gAtrticle 2:

(a) freedom of association and the effective recogmitibthe right to collective bargaining;

(b) the elimination of all forms of forced or compulgdabour;

(c) the effective abolition of child labour; and

(d) the elimination of discrimination in respect of dmpnent and occupation.

Second, labour standards are also included in tB€DGuideline on Employment
and Industrial Relations (the OECD Guideliffépdopted in 1976 and revised in 2000.

Since the OECD Guideline is less detailed in itsteot on Employment and Industrial

300 UNCTAD Employment(United Nations Publications, New York and Gene@800); Peter T
MuchlinskyMultinational Enterprises and the Lawbove n 187, Chapter 13.

301 |LO Tripartite Declaration of Principles ConcergirMultinational Enterprises and Social Policy
(adopted 16 November 1977 and amended in NovenQ@$) 27 ILM 422.

Available at: http://www.ilo.org/public/employment/multi/downloghglish.pdf (accessed 06 October
2008). See further, Bob Hepple “New Approachesnterhational Labour Regulation” (1997) 26 Ind L J
353.

30210 Declaration on Fundamental Principles and Rigtt Work (June 1998) 37 ILM 1233. Available at:
http://www.ilo.org/dyn/declarissDECLARATIONWEB.stat jump?var_language=EN&var pagename=D
ECLARATIONTEXT (accessed 06 October 2008).

303 OECD Guidelines for Multinational Enterprises (OECD, Paris, 2000) available at:
http://www.olis.oecd.org/olis/2000doc.nsf/LinkTo/RT002BE6/$FILE/00085743.PDF (accessed 06
October 2008).
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Relations as part of a general guideline in allangreas of business than the ILO

Declaration, more attention will be drawn to thiéedn

Both codes are voluntary in nattfteand thus provide recommendations and non-
legally binding norms for the governments, emplsyand workers organisations of both
home and host countries and to MNE%The main areas covered by the ILO Declaration

are employment, training, conditions of work arfd &nd industrial relations.

Three main issues covered under the employmeme iss2 namely employment
promotion, equality of opportunity and treatmentl @ecurity of employment. Thus, the
promotion of employment is asserted to be importagt the ILO Declaration.
Governments should “declare and pursue as a maglt gn active policy designed to
promote full, productive and freely chosen emplogthé®® and MNEs, “particularly
when operating in developing countries, should awmder to increase employment
opportunities and standards, taking into accouateimployment policies and objectives
of the governments, as well as security of employnaed the long-term development of

the enterprise®®’

Also, the Declaration provides that “all governnsershould pursue policies
designed to promote equality of opportunity andtireent in employment, with a view to
eliminating any discrimination based on race, col@aex, religion, political opinion,
national extraction or social origifi°® Equally, pursuing discriminatory polici&s by
MNEs should never be encouraged by governméfds.example, one current form of
discrimination is the failure to provide equal gay men and women despite the fact that
the European Union defends the view that men antemoare of equal wort?It is
recommended that governments study the impact cE816h employment and develop

suitable policies to deal with the employment aaour market impacts on MNE

304 1LO Declaration, above n 302, para 7; OECD Guitedj above n 303, Section 1 Concepts and
Principles para 1.

3050 Declaration, above n 302, para 4.

308 |pid, para 13.

307 |bid, para 16.

%08 |bid, para 21 and Convention No 111 and Recomnt@md&o 111 concerning Discrimination in
Respect of Employment and Occupation and ConveMimri00 and Recommendation No 90 concerning
Equal Remuneration for Men and Women Workers fork\d Equal Value.

30910 Declaration, above n 302, para 23.

319 g5ee Article 141 EC Treaty guaranteeing that mehvesmen should receive equal pay for equal work.
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operations'* MNEs are encouraged to assume a leading role im@ting security of
employment, particularly in countries where thecdiginuation of operations is likely to
accentuate long-term unemploymétfftBesides MNEs and national enterprises should,
through active manpower planning, “endeavour tovige stable employment for their
employees and should observe freely negotiatedgatidns concerning employment
stability and social security’*®

With regard to the training of workers from MNEdet ILO Declaration
encourages governments to develop national poliéoes vocational training and
guidance, closely linked with employméht Thus, relevant training should be provided
for all levels of employees in the host countryneet the need of the enterprise as well
as the development policies of the country. It &halevelop generally useful skills and
promote career opportunitiés.

Under the conditions of work and life heading, th® Declaration applies the
national treatment standard to wages, benefitscanditions of work: “Wages, benefits
and conditions of work offered by multinational emirises should be not less favourable
to the workers than those offered by comparablel@yeps in the country concernet®
Additionally, the Declaration states that “multiiwetal enterprises, as well as national
enterprises, should respect the minimum age forissiom to employment or work in
order to secure the effective abolition of childdar.™*’

Finally, the Declaration deals with five issuesr@hation to industrial relations:
freedom of association and the right to organisglective bargaining, consultation,
examination of grievances, and the settlement dtistrial disputes. The principle of
national treatment is guaranteed to each area:tiimtibnal enterprises should observe
standards of industrial relations not less favolgraban those observed by comparable

employers in the country concernéd®

3111LO Declaration, above n 302, para 24.

312 pid, para 25.

313 bid, para 27.

314 bid, para 29 and Convention No. 142 and Recomiaiomi No. 150 concerning Vocational Guidance
and Vocational Training in the Development of Hunasources.

31%|LO Declaration, above n 302, para 30.

318 |pid, para 33.

317 bid, para 36.

318 |bid, para 41.
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The ILO has extensive mechanisms for supervisiegfsplication of its standards
and Conventions. First, regular supervision is dase the obligation of governments
which are members of the Conventions they havdigatio provide regular, periodic
reports on measures takénSecondly, special systems provide &mt hocprocedures
and allow examination of complaints by employersmarkers organisations and other
governments concerning alleged failure by a coumtryapply a Convention it has
ratified 3%

The emergence of the protection of labour standiardié\s is quite recent and it
is noticeable that the number of agreements addredhis issue is lower than the
number of agreements dealing with environmentagetmn. Such a narrow reference to
social matters will be identified in the followinmgragraph in bilateral investment treaties
and investment provisions in trade agreements.

Frequently, labour concerns are incorporated inBhe preambles through a political

statement. For example, the BIT between Finland\indragua state¥’

The Government of the Republic of Finland and tleé&nment of the Republic of
Nicaragua, hereinafter referred to as the “ConitngdParties”, ... agreeing that a stable
framework for investment will contribute to maxinnig the effective utilisation of
economic resources and improve living standardsigeising that the development of
economic and business ties can promote respeattéonationally recognised labour
rights; ...

Several other BITs stress that the contractingiggmust explicitly strive to
abstain from relaxing labour standards as a mebattracting or maintaining investment
in their territories. Article 6 of the BIT betwedelgium and Ethiopia is illustrative of
this kind of provisior?? This provision is complemented by a definition tbé term

“labour legislation”*?3

39 International  Labour  Organisation  Constitution, tidle  22.  Available at:

http://training.itcilo.it/ILS/foa/library/constitibn/indexconst_en.htn{last accessed 03 December 2008).
329 |nternational Labour Organisation Constitutiontiéle 24.

321 Agreement between the Government of the Republiirdand and the Government of the Republic of
Nicaragua on the Promotion and Protection of Irmesits (2003) Preamble (emphasis added).

322 Agreement between the Belgian-Luxembourg Econdimion and the Federal Democratic Republic of
Ethiopia on the Reciprocal Promotion and Protectidninvestments (2003) Article 6. Available at:
http://www.unctad.org/sections/dite/iia/docs/bitisERJ-Ethiopie-eng.pdfaccessed 12 October 2008).

323 Agreement on the Reciprocal Promotion and Prairadf Investments (Belgo-Luxembourg Economic
Union-Ethiopia) (2003) Article 1 6 Definitions.
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The terms “labour legislation” shall mean legisiatiof the Kingdom of Belgium, of the
Grand Duchy of Luxembourg or of the Federal Demiicr&epublic of Ethiopia, or
provisions thereof, that are directly related te flollowing internationally recognised
labour rights:

a) the right of association;

b) the right to organise and bargain collectively;

c) a prohibition on the use of any form of forced ompulsory labour;
d) a minimum age for the employment of children;

e) acceptable conditions of work with respect to muimwages, hours of work, and
occupational safety and health.

It is recognised that each country has the rightéstablish its own domestic
labour standards and accordingly adopt or modifyaibour legislation®** However, it is
also stated that each contracting party “shalivettio ensure® that its legislation
provides for labour standards consistent with gimur rights listed in the definition of
“labour legislation” cited above, which are consete being internationally recognised
labour rights. This refers to the obligations ofleg@arty derived from their membership
of the ILO and the ILO Declaration on Fundamentatéiples and Rights at Work.

Likewise, the United States Model BIT 2004, Artidl@ reads as follow¥®

1. The Parties recognize that it is inappropriateehcourage investment by weakening or reducing the
protections afforded in domestic labour laws [...]

2. for purposes of this Article, “labour laws” meaeach Party’s statutes or regulatidfigr provisions
thereof that are directly related to the followingernationally recognized labour rights:

(a) the right of association;

(b) the right to organize and bargain collectively;

(c) a prohibition on the use of any form of foraadcompulsory labor;

(d) labour protections for children and young pegjmcluding a minimum age for

the employment of children and the prohibition a&fichination of the worst
forms of child labor; and

324 BIT between Belgium-Luxembourg and Ethiopia, aboveArticle 6, 1.

2 bid, Article 6, 2.

326 Treaty between the Government of the United StafeBmerica and The Government of [Country]
Concerning the Encouragement and Reciprocal Proteatf Investment - US Model BIT (2004).
Available at http://www.state.gov/documents/organization/38@d0. (accessed 28 July 2008).

32T For the United States, “statutes or regulatiors” gurposes of this Article means an act of the US
Congress or regulation promulgated pursuant tocaofahe US Congress that is enforceable by aatfon
the federal government.
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(e) acceptable conditions of work with respect iaimum wages, hours of work,
and occupational safety and health.

Provisions under BITs constitute interesting akiine tools to promote labour
rights as well as social justice.

A number of regional FTAs, particularly found iretAmericas, include a chapter
on investment. Social provisions are also mentioned

The United States-Chile FT& contains several preamble clauses that reference

social issues. Indeed, the parties resolvE%o:

CREATE new employment opportunities and improve kiray conditions and living
standards in their respective territories;

BUILD on their respective international commitmeatsd strengthen their co-operation on
labour matters;

PROTECT, enhance, and enforce basic worker’s rights

[...]

In addition, the United States-Chile FTA stated tha Parties recognise that co-
operation provides enhanced opportunities for thetiés to promote respect for the
principles embodied in the ILO Declaration and ilb® Convention No 182 Concerning
the Prohibition and Immediate Action for the Elimiion of the Worst Forms of Child
Labour (1999%°and that the Parties agree to cooperate on labsues under a Labour
Cooperation Mechanisfii*

The NAFTA text makes a few references to labosues. The preamble of the
main agreement includes two general objectives rdagg labour: “create new
employment opportunities and improve working coodig and living standards” and
“protect, enhance and enforce basic worker’s righfitso, it is noteworthy that on the

issue of a “no lowering of standards” clause, ¢ertBAs contain a clause whereby the

328 United States-Chile Free Trade Agreement (2003).  ailable at:
http://www.ustr.gov/Trade_Agreements/Bilateral/@hIFTA/Final_Texts/Section_Index.html (last
accessed 28 November 2008).

329 pid, Preamble.

339 |pid, Article 18.5. See also, United States-Perad€ Protection Agreement (TPA) (2006) which
contains in its Article 17.5 and Annex 17.5 the sgovision.

%1 |pbid, Annex 18.5.
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parties agree not to compete for inward FDI by lomge employment standardm this
connection, Article 1114 of NAFTA is relevant imessing that:

It is inappropriate to encourage investment byxia@ domestic health, safety or
environmental measures. Accordingly, a Party showldotherwise derogate from, or
offer to waive or otherwise derogate from, such snees as an encouragement for the
establishment, acquisition, expansion or retentioits territory of an investment of an
investor. If a Party considers that another panty the two parties shall consult with a
view to avoiding such encouragement.

Though limited to health, safety and environmentedasures, the approach of this
provision can be adapted to employment issues riergé as well as to other emerging
issues.
Similarly the very recent New Zealand-China Ff#signed in 2008 provides a
reference to social mattets:
Desiringto strengthen their economic partnership to bricgnemic and social benefits,

to create new opportunities for employment andrtprbve the living standards of their
peoples;

Disputes involving labour issues do not appear deehbeen addressed by any
arbitral tribunal. However, the cad&iero Foresti, Laura de Carli & others v South
Africa,***is a pending claim on affirmative action for blagtaployees in South Africa.
The claimants are several Italian citizens and aembourg corporation that hold
interests in South African granite quarrying companFour NGOs in coalition have
filled a petition and hope to gain permission tanogent on how the tribunal might
consider the crucial domestic and international &iumghts issues that the case has
raised. The claimants challenge the validity of sbeial transformation measures of the
South African government under the Mineral and dtetim Resources Development Act
(MPRDA) of 2002 enacted for public policy reasdisOne of them is the need to

proactively redress the apartheid history of expleilabour practices and the inequality

332 New Zealand — China Free Trade Agreement (NZ-CIRfA) (signed 7 April 2008). Available at:

http://chinafta.govt.nz/1-The-agreement/2-Textiud-agreement/index.pl{jat accessed 08 August 2009).
333 |bid, Preamble.

334 Piero Foresti, Laura de Carli & others v South A#fiPetition for Limited Participation as Non-
Disputing Parties in Terms of Articles 41(3), 2R and 35 of the Additional Rules (ICSID) Case
ARB(AF)/07/01 (17 July 2009).

%% bid, 8 para 4 Reasons for the Petition.
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in labour market black South Africans and othenigttlgroups®° The hearings for this

case are currently scheduled for April 2010.

5 State taking of property sector

The taking of private assets by public authorittesses significant issues of
international law, where such takings involve teseats of foreign investors. This section
examines the concept of expropriation in the cantéxnternational law and IIAs. The
focus of the analysis is twofold. First, differesdtegories of takings are distinguished,
addressing in particular the problem of the disiorc between governmental measures
that involve interference with the assets of faomeigvestors, yet do not require
compensation, and those that do require compens&exond, the assessment of when a
state regulatory measure becomes an expropriatibrb& made via a close study of

arbitral awards.
@ Scope of coverage of taking provisions in itvent agreements

BITs and other international instruments for thetgction of foreign investment
virtually always contain provisions prohibiting tteking of assets of foreign investors by
public authorities. Nevertheless, such takingscaresidered to be lawful if they respect
four requirements namely, if done for a public msg, on a non-discriminatory basis,
with payment of compensation, and, in many caséhb,due process of law.

There has often been a debate between the ddiimtithe terms “expropriation”
— taking the property of an individual firm and timaalisation” — taking property in an
industry or economy-wide conteXY. The argument further advanced that expropriation
is subjected to a different standard of compensatiban nationalisation.lAs
traditionally do not make such a difference andirgle set of rules pertain to both
expropriation and nationalisation. Typical in thespect is Article 13(1) of the 1994

Energy Charter Treaty, which states:

338 |bid.
33T UNCTAD Taking of Propertyabove n 123, 2.
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Investments of Investors of a Contracting Partyhia Area of any other Contracting
Party shall not be nationalized, expropriated drjetted to a measure or measures
having effect equivalent to nationalization or equiation (hereinafter referred to as
‘Expropriation’) except where such Expropriation is

It is traditionally acknowledged that the notionexfpropriation is not restricted to
scenarios where there is a official transfer détib a property but can also include
certain forms of interference by a state with propeaghts. llAs reflect the concept that
expropriation and nationalisation can take placensny forms which include notions
such as “indirect” expropriation or action that“tantamount” to expropriationFor
example, Article 11l (1) of the BIT between El Sablor and the United States redtfs:

Neither Party shall expropriate or nationalize geced investment either directly or
indirectly through measures tantamount to exprdipria or nationalization
(‘expropriation’) except ...

Similarly, NAFTA in Article 1110 (1) states:

No Party may directly or indirectly nationalize erpropriate an investment of an
investor of another Party in its territory or takeneasure tantamount to nationalization
or expropriation of such an investment (‘expropoiaf) except: ...

It has been suggested that a “direct” expropriat®ocharacterised by acts that
transfer title and physical possession, whereadiréot” expropriation involves acts that
effectuate the loss of management, use or cordrog significant depreciation in the
value, of assetd® The Free Trade Agreements between Singapore andUtiited
States*® and between Chile and the United Stitegrovide that an establishment of
whether an act or series of acts comprise indiegpropriation necessitates a case-by-
case inquiry. This would be done based on juddiegetconomic impact of the measure,
the extent to which the government action infringeasonable investment-backed

expectations, and the character of the governnwitna In addition, it is specified that

338 Treaty Concerning the Encouragement and ReciprBoatiection of Investment (United States - El
Salvador) (signed 10 March 1999).

339 UNCTAD Taking of Propertyabove n 123, 3-4.

3% Free Trade Agreement between The United StatesSamghpore (signed 6 May 2003 and entered into
force 1 January 2004).

3! Free Trade Agreement between The United State<Child (signed 6 June 2003 and entered into force
1 January 2004).
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non-discriminatory regulatory actions are appliedyan special circumstances where
legitimate public welfare objectives are involvéids not plausible to derive a definition
for these terms from international tribunal arliitras.

The broad scope of the notion of expropriation useithe 11As (arising from the
references to indirect expropriation and procesa#s similar effects) has raised about
the question of whether compensable expropriatiofor@ign investment would be the
result of a state exercising its regulatory powersatters of trade, taxation, and public
health.As a result, in addition to the concepts of dirastl indirect expropriation, the
literature often employs the concept of "regulat@kings”. One suggested definition is
that regulatory takings "are those takings of prtypthat fall within the police powers of
a state, or otherwise arise from measures likeetlpestaining to the regulation of the
environment, health, morals, culture or economg bbst country3#? Nevertheless IIAs
do not unequivocally use the phrase “regulatoring®’; such takings are included under
the broad scope of indirect expropriation. In toatext of the OECD negotiations on a
MAI, a statement was adopted by OECD Ministershi ¢ffect that “the MAI will not
inhibit the exercise of the normal regulatory posvef government and that the exercise
of such powers will not amount to expropriaticf>”

The concept of indirect expropriation and non-congable regulatory
governmental measures as two distinct notions babeen systematically articulat&y.
Nevertheless, tribunals when providing their firginn many awards have found various
criteria in order to distinguish these concef}tsi) the degree of interference with the
property right; ii) the character of governmentatasures (ex: the purpose and the
context of the measure); iii) the interference bé tmeasure with reasonable and
investment-backed expectations.” In addition to tbeteria determined via the

jurisprudence whether an indirect expropriation basurred, the state practice is also

342 UNCTAD The Taking of Propertyabove n 123, 12.

343 MAI, above n 73, Annex 2, paragraph 8.

344 August Reinisch “Expropriation”, above n 142, 432.

34 OECD Indirect Expropriation and The Right To Regulatelinernational Investment LawVorking
Papers on International Investment Number 2004EGD, 2004) 22.
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significant in relation to this issue. Accordinghgcently signed FTAs establish explicitly
a list of what represents an indirect expropriafitin
The determination of whether an action or seriesatibns by a Party, in a specific fact

situation, constitutes an indirect expropriatiomjuiees a case-by case, fact-based
inquiry that considers, among other factors:

(i) the economic impact of the government actadthough the fact that an action or
series of actions by a Party has an adverse effeche economic value of an
investment, standing alone, does not establishahahdirect expropriation has
occurred;

(i)  the extent to which the government actioreifeeres with distinct,
reasonable investment-backed expectations; and

(i)  the character of the government action.

Furthermore, these FTAs address the borderlinedsstvindirect expropriation and the
right to regulate®’
Except in rare circumstances, non discriminatogulatory actions by a Party that are
designed and applied to achieve legitimate publafave objectives, such as the

protection of public health, safety and the enuvinent, do not constitute indirect
expropriations.

These criteria are consistent with those emergiog farbitral decisions. Such a
detailed list of criteria provides a significantsesance when determining whether an
indirect expropriation requiring compensation hasuored.

The question of when a state regulation becomesxaropriation has arisen in
connection with several arbitration proceedingparticular under the investment chapter
of the NAFTA.

(b) Expropriation-related arbitral awards
A review of above past arbitral awards demonstrttas when challenged by a

claim that a host state measures are an expraprjdtibunals have approached the issue

in diverse ways.

346 ys-Australia Free Trade Agreement, above 259, AnheB, Article 4(b); US-Chile Free Trade
Agreement, above n 341, annex 10-D; US-Central Acadfree Trade Agreement (CAFTA) (signed 28
January 2004 between Costa Rica, El Salvador, Guzéée Honduras and Nicaragua) Annex 10-C; US-
g\il;)rocco Free Trade Agreement (signed 15 June 2A0Agx 10-B.

Ibid.
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— The first approach ignores the host states’ needoédicy space. This
approach places investment protection in a posafgerimacy and refuses
to consider the policy reasons underlying the engiéd measures taken
by the host state

— The second approach is prepared to be aware gqiubléc policy aim of
the challenged measure but requires a rationaltioe&hip of
proportionality between the weights the measuregseon the investor
and the public interest aim of the measure.

— The third approach does not treat the public pddicy of the challenged
measure as a criterion to be weighed against thédebuon the investor,
but rather a determining factor which prevents theasure being an

expropriatory measure.

Hence, in its 2000 award the tribunalMetalclad v Mexicdook the view that the
purpose of a measure depriving an investor of greefit of its investment is irrelevant to
whether or not the measure may amount to an exptapr>*® The measures at issue in
Metalcladwere a decision by the municipal authority not tang a permit to operate a
hazardous waste site and a subsequent governmemtedeeclaring the site part of a
nature reserve for the protection of rare cacti.

The second approach is illustrated by the cas@éahicas Medioambientales
Tecmed S.A v Mexicahich also concerned a permit for a hazardous wsitéein
Mexico3*° In that case Tecmed commenced ICSID arbitratiatgedings alleging that
the Mexican government's failure to re-license ligzardous waste site was an
expropriation in breach of the Spain-Mexico BIT ithanalysis the tribunal statéd:

The principle that the State’s exercise of its seign power within the framework

of its police power may cause economic damage dsetlsubject to its powers as
administrator without entitling them to any competiten whatsoever is undisputable

348 Metalclad Corporation v United Mexican Statedove n 125, para 111.
39 Técnicas Medioambientales Tecmed S.A v The Unieedclh Statesabove n 55.
%9 pid, para 119.
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However, in deciding whether or not the conduciieixico was an expropriation
requiring the investor to be compensated, the mabulrew on jurisprudence from the

European Court of Human Rights, which has held Hat

Not only must a measure depriving a person of hipgrty pursue, on the facts as
well as in principle, a legitimate aim “in the piglinterest”, but there must also be a
reasonable relationship of proportionality betwé®n means employed and the aim
sought to be realised.... The requisite balancé mat be found if the person
concerned has had to bear “an individual and ekeedsurden” ... The Court
considers that a measure must be both appropiatachieving its aim and not
disproportionate thereto.

After a lengthy analysis, the Tecmed tribunal fouhdt Mexico’s conduct did
amount to an expropriation in that case.

The third approach is demonstrated by Methanex Corporation v United States
award>>? The decision is important in a number of respewtis,the most significant for
present purposes is its approach to the allegatbrMethanex that the state of
California’s ban on MTBE was a measure tantamoanéxpropriation within Article
1110 of NAFTA. In dismissing the claim of Methanéxe tribunal held”®

In the Tribunal's view, Methanex is correct that iatentionally discriminatory
regulation against a foreign investor fulfils a kegquirement for establishing
expropriation. But as a matter of general inteoral law, a non-discriminatory
regulation for a public purpose, which is enacteddcordance with due process and,
which affects, inter alios, a foreign investor amveéstment is not deemed
expropriatory and compensable unless specific comenits had been given by the

regulating government to the then putative foreigrvestor contemplating
investment that the government would refrain frarohsregulation.

It held that the United States had made no suchhibments to Methanex. The
tribunal ultimately dismissed all of the claimsMéthanex and ordered Methanex to pay
the costs of the arbitration as well as the Uniéates’ legal costs. In ismicus curiag
the 1ISD suggests that one of the possible categories ofoprption included under
Article 1110 of NAFTA is “the disputed notion of gelatory taking, whereby the

diminution of economic value due to a regulatiomttiprotects the public interest

®n the case of James and Othe(21l February 1986) ECHR (Judgment) 50-19-20, lahiai at
http://hudoc.echr.coe.irftast accessed 02 August 2009).

%2 Methanex Corporation v United Statedove n 69.

%3 bid, Part IV Chapter D, para 7.
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becomes the basis for a finding of expropriatioti.”In the Methanexcase, the United
States have held about this issue that:

It is a principle of customary international lavathwhere economic injury results from
bona fideregulation within the police powers of a Statenpensation is not required...
Thus, as a general matter, States are not liabttgpensate aliens for economic loss
incurred as a result of nondiscriminatory actioptotect the public health.

The 1ISD stresses that welfare measures takenad tgth are outside the notion
of expropriation since they are measures that lgldalis into the police powers of a
state®*® Therefore, no compensation shall be rewaréd.

The approach taken by tiMethane tribunal was affirmed and elaborated upon
in the 2006 award iBaluka Investments BV v Czech RepuffiSaluka claimed that the
placing of the bank in forced administration wase@rivation under article 5 of the BIT.
In its 2006 award, the tribunal agreed with Saltliat the government had breached the
fair and equitable treatment standard with respecits conduct prior to the forced
administration. However, it held that the forcedmamstration did not amount to a
deprivation under article 5 of the BIT. The triblnated that article 5 does not contain
any explicit exception for the exercise of regutatpower®° It continued®®°

However, in using the concept of deprivation, Agié imports into the Treaty the
customary international law notion that a depriwatican be justified if it results

from the exercise of regulatory actions aimed atrtraintenance of public order. In
interpreting a treaty, account has to be takenaofy“relevant rules of international

law applicable in the relations between the psiftia requirement which the

International Court of Justice (ICJ) has held idelsi relevant rules of general
customary international law.

The tribunal addedf*

It is now established in international law that t8a are not liable to pay
compensation to a foreign investor when, in thentadrexercise of their regulatory
powers, they adopt in a non-discriminatory mannamabfide regulations that are
aimed at the general welfare.

354 Methanex Corporation and United States of Ameridzove n 102, 16.

%% United States, Amended Statement of Defense dRéspondent United States of America (5 December
2003) paras 410 and 411.

3¢ Methanex Corporation and United States of Amerfmicus Curiae Submissions by the 1ISD, above n
268, 17.

57 |bid.

#835aluka Investments BV v Czech Repuhliove n 67.

%9 pid, para 254

390 pid.

31 bid, para 255.
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Although the tribunals iMethanexandSalukaclearly recognize host states’ right

to policy space, as noted by the Saluka tribdffal:

...international law has yet to identify in a compgekive and definitive fashion

precisely what regulations are considered “periigsand “commonly acceptéas

falling within the police or regulatory power ofa#ts and, thus, non-compensable.
In other words, it has yet to draw a bright andilgatistinguishable line between
non-compensable regulations on the one hand antheoather, measures that have
the effect of depriving foreign investors of theivestment and are thus unlawful
and compensable in international law.

The Salukatribunal held thaf®®

It thus inevitably falls to the adjudicator to deténe whether particular conduct by a
state “crosses the line that separates valid regylactivity from expropriation.
Faced with the question of when, how and at whahtpan otherwise valid
regulation becomes, in fact and effect, an unlavwdxpropriation, international
tribunals must consider the circumstances in witehquestion arises. The context
within which an impugned measure is adopted andliexpds critical to the
determination of its validity.

Unfortunately for host states, this means that emerthe most progressive of
approaches, there still remains a lack of clantgrahe circumstances in which a public
policy measure will be considered expropriatoryisTieinforces the need for clearly-
worded provisions addressing this point to be idetuin the treaties themselves.

Section A has provided a detailed overview of hdatesregulations regarding
tax, environment, labour and expropriation are l&gd in modern investment treaties,
including the underlying policy issues that areleekd in the tension between
international controls, on the one hand, and satereignty on the other. The awards
discussed above demonstrate a growing recognifidimeoneed to allow host states their
policy space. These positive signs must be readfudgr however. Many tribunals
continue to issue decisions without any referemcldst state policy space and only a
few mention it. Moreover, the lack of a doctrineppécedent means that more promising
decisions may not be followed by tribunals in th&ufe. The only way to ensure that a

tribunal will take the need for policy space intocaunt is by including express

2 pid, para 263.
%3 bid, para 264.
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provisions in the treaty itself. Further suggeddiofor finding ways of avoiding

inconsistency in the awards rendered by arbitifalitrals need to be analysed.

B The Right to Regulate in International | nvestment Agreements

From this discussion of the interaction of statdigms with substantive
investment obligations, a central question aridesy could host states amend the
existing language of treaties in order to avoid anflict between their ability to
implement regulatory measures in the public intesgsl their duty not to breach the
rights of investors in the future? In this sectisame solutions will be suggest&dnew
treaty language appears necessary in the lighteothallenge that arbitral tribunals face

regarding the consistency of their awards.
1 Alternative formulations for a new treaty langeag

A new definition of the right to regulate in llAsams to be required when
addressing the issue of the public welfare ledmatof host states. In this light,
UNCTAD has listed three main approaches which emerged from the IlA negotiating

practice of a small but growing number of countffés

(a) Some countries have clarified individual IIA praeiss, where there was concern that
an expansive interpretation could diminish regulaftexibility of host countries. This
has happened with regard to provisions guarantefimgand equitable treatment of
investment and the definition of an indirect expraiion.

(b)  Numerous recent llAs include stronger emphasisudiip policy concerns in order to
ensure that investment protection is not pursueth@texpense of other legitimate
public interests. For example, they include exaeptifor host country measures to
maintain national security, preserve the publiceorar to protect public health, safety
or the environment. Exceptions have been met wlgh ¢oncern that they may
undermine the purpose of the IIA by providing thesthcountry with a potentially
broad justification for derogating from IlAs obligens. In addition, such provisions
have been the subject of a few arbitral awardsthod their scope is not yet widely
understood. Other llAs include provisions callingon host countries not to depart
from labour or environmental standards in attracfioreign investment, though often
these provisions impose no binding obligation.

34 UNCTAD Development Implications of Internationavkestment Agreements (UNCTAD, IIA Monitor
No. 2, 2007) 6.
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(c) A few llAs have strengthened the public’s role westor-State dispute resolution by
providing for greater transparency in proceedinggn hearings, publication of related
legal documents, and allowing civil society reprgagves to submit amicus curiae
briefs to tribunals.

€)) The use of the preamble clauses

A widespread characteristic of arbitration decisiomder IlIAs is reference to the
preamble and objective clauses of such agreem®&rifbese are used, consistent with the
general rules on treaty interpretation under irggamal law, as an interpretive aid for the
substantive provision of the treafy.

To date the preamble and objectives of [IAs haweised on the protection of the
investor as the basis for attracting higher lew&lsnvestment®’ Hardly any actually
contain references to such matters as protectionthef environment, sustainable
development, protection of human health or the rfieedecognition of the right or duty
of states to regulate, for exampf& Hence, most arbitral decisions have focused on the
object and purpose of protecting the investor asptinciple interpretive guide to to the
substantive provisions of the Ii&?

Nevertheless, this is not always the case. A grgwinmber of IlAs include
references to issues beyond the protection ofrthestors. In this light, the Preamble of
NAFTA reads®”

The Government of Canada, the Government of theéednMexican States and the
Government of the United States of America, resbhee

[...]

CREATE new employment opportunities and improve kivag conditions and living
standards in their respective territories;

UNDERTAKE each of the preceding in a manner coaststwith environmental
protection and conservation;

PRESERVE their flexibility to safeguard the pubhkelfare;

PROMOTE sustainable development:

3% Howard Manninvestment Agreements and the Regulatory State:Haaptions Clauses Create a Safe
Haven for Governmentsabove n 10, 7.
366 ||
lbid, 7.
%7 bid, 7.
% bid, 7.
39 M SornarajalThe International Law on Foreign Investmeaibove n 116, 217.
$"ONAFTA, above n 17, Preamble. See also ECT, abd\@, Preamble.
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STRENGTHEN the development and enforcement of enwirental laws and regulations;
and
PROTECT, enhance and enforce basic workers’ rights.

This example emphasises the fact that there amrnattves available for
negotiators to move beyond the previous restricgtedements of entirely economic
objectives, whether in a preamble or in an objesticlause, to summarise the
relationship of investments to the host state limamder way’* When these concerns are
dealt with in the preamble or an objectives clause&nhances the probability that a
tribunal called upon to construe the substantiaises will take a more unprejudiced
view of them®’? If the regulatory rights of states are expresshkognised in a preamble
or objectives clause, it can also improve the charnbat the police powers rule, even if
not expressly referred to in the clause, will biectias an interpretational guide to any

provision on expropriatiof>
(b) The inclusion of regulatory measures articles

Another option is to include in the substantive isons of an IIA specific
references to the regulatory rights or duties afest’* Whilst still not frequent there are
at least a handful of examples of tfi3.

When included in the substantive section of a yréas possible for such articles
to have a considerable impact on a tribunal’s dhtidn of a treaty’° It is a fundamental
concept in treaty interpretation that each clausstrbe interpreted in the context of the
other provisions in the treafy’ The express recognition of a state’s right to latgu
investments will have to be taken into account whetarpreting the other substantive

provisions®’®

1 |bid, 7.

72 |bid, 7.

373 bid, 7.

¥ bid, 7.

375 paron Cosbey, Howard Mann, Luke Eric Peterson Hwtrad Von Moltke Model International
Agreement on Investment for Sustainable DevelopArtinte 25.

37 Howard Manninvestment Agreements and the Regulatory State:Haaptions Clauses Create a Safe
Haven for Governmentsabove n 10, 8.

377 |bid, 8.

378 Ibid, 8.
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Possibly the most general example of such an apprisafound in the Energy
Charter Treaty (ECT) which includes the convention&estor protection provisions
found in all IIAs and also includes two special\pstons relating to regulation, one on
the sovereign right to regulate in gen&rsnd one more precisely to the environniéht:
this emphasises the necessity of recognising tlbepprct of future regulation in the
context of an IlA.

It is critical to be conscious of the so-calledulagpry exception clauses, which
can be misleading. Article 1114 of NAFTA, titled \®onmental Measures states:

Nothing in this Chapter shall be construed to pméve Party from adopting,
maintaining or enforcing any measure otherwise isterst with this Chapter that it
considers appropriate to ensure that investmentitgdn its territory is undertaken in
a manner sensitive to environmental concerns.

The issue with this article is that it has no legaplications, even though it
appears to generate a broad exclusion for envirotahkaw measures distinctivel§* It
does nothing to protect a government against ancthat a measure is a breach of the
Chapter. None of NAFTA's three parties have acaitie provision much weighit?

One may note that there is a principal focus onrenmental regulatory issues in
many of the case studies we have looked at b&fdmithout a doubt, this is a reflection
of very outspoken interests of environmental NG@shie 1990s, when the issues first
came to public attentiof In recent times partnership between countriesbleas more
specifically focused on investment agreements kantiefore when there were certain
restrictions put on developing countries (prevemtimposition of environmental
standards§®° The importance of guaranteeing developing natimigy space, however,

is not limited to environmental measures but atsocerns other public welfare issu.

379 ECT, above n 18, Article 18.

%80 bid, Article 19.

3! Howard Manninvestment Agreements and the Regulatory State:Haaptions Clauses Create a Safe
Haven for Governmentsabove n 10, 8.

%32 bid, 8.

33 |pbid, 8.

%4 pid, 8.

33 |pid, 8.

% pid, 9.
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(c) General exclusions

General exclusions may be found in three typesokres in various investment
treaties, namely the exclusion of specific sectoyen some or all of the obligations of
the 1A, 3" the exclusion of measures from the obligationshef 11A,*®® and finally the
exclusion of future measures from the obligatiohthe I1A.3%°

The probability of such exclusions is based on kel of broadly-based
exclusions; this may include issues that can leadldims of expropriation or other
obligations. Nevertheless it should be noted thehsn approach must not be misused as
a means of circumventing obligations under an agesg.

Many agreements include precise provisions exofydertain types of measures,
like taxation measureS There are multiple examples of this, such as tbmbia
Model BIT, Article 11.4: “The provisions of this Agement shall not apply to tax
matters.” The possibility to include provisionsartext that also excludes other types of
government measures can be looked at with the fiseecabove exampf&® Specific
exclusions like that of environmental protection asieres excluded from indirect
expropriation are not prevalent except for taxatioreasures but are a definite
possibility 39

It is noteworthy that among the BITs concluded e tast decade, general
exception clauses are more often included. Thenake for a general exception is to
exempt a contracting party from the obligationstieé BIT in situations in which
compliance would be incompatible with key policyjatiives explicitly identified in the
agreement. The exceptions cover a wide varietyob€y objectives, including taxation,
essential security and public order, protectiomwhan health and the environment, and
more. The more frequent use of exception claudtecte a tendency to give more weight
to certain public policy concerns in connectionhwBITs. Most often, for a general

exception to be permitted, the otherwise inconststeeasure by the contracting party

387 For example, see the Argentine Republic-New ZehBiT, above n , Article 5 (2).

388 £or example, see the NAFTA, Article 1106 (6).

389 Eor example, see the United States-Australia Frade Agreement, above n , Article 19.8.

390390 Howard Manninvestment Agreements and the Regulatory State BReaptions Clauses Create a
Safe Haven for Governmentsbove n 10, 11.

%91 bid, 11.

%92 bid, 11.
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must be applied on a non-discriminatory basis. &loee, general exceptions ensure that
the BIT obligations do not prevent the country camed from applying its domestic
legislation in order to safeguard any of these &mental values. Another approach taken
in some BITs is to emphasise that investment prmmoand protection must not be
pursued at the expense of other key policy objestiyparticularly in the area of public
health and safety, environmental protection angdeetsof core labour rights.

However, these provisions suffer from a certainnmagive weakness insofar as
they do not clearly identify to what extent theteaion of investments is limited for the
sake of legitimate public policy. Thus, the intetative clause mentioned above will
legitimise environmental policies which are “in @&duh in conformity with the present
agreement”. Consequently, this clause loses atsdftrength since it is considered only
once the court has determined that a measure ¢fostestate did not violate the rights of
the investor. In addition, the concerned clausad fiheir field of application to certain
public policies. This could be interpretadcontrario as providing a way to restrict the

others in the name of the protection of investments

A complex form of exclusion clause seen in the afsgeneral exception clause is
modelled on Article XX of the GATT?* An example of such a clause is found in Article
13 of the ASEAN Framework Agreement on Investment:

Subject to the requirement that such measurescaragpplied in a manner which would
constitute a means of arbitrary or unjustifiablecdimination between countries where
like conditions prevail, or a disguised restriction investment flows, nothing in this

Agreement shall be construed to prevent the adomticenforcement by any Member
State of measures; (a) necessary to protect natsmwarity and public morals; (b)

necessary to protect human, animal or plant lifeeaith; (...)

The essence of the text is unclear as it raisegesssf discrimination between
countries where similar conditions exigtSuch a provision would predominantly be for
measures ratified by a single government withirows borders and has no connection to
the conditions in other countrié¥,

393 |pid, 11.
3% pid, 11.
395 |bid, 11.
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(d) Clarity of key standards

It is critical to note that there is an increasiregd for 1lAs to be cledr? Various
BITs which have been signed in the past are exargfleggrowing complexity of IlAs;
more recently there have been many agreements é&etdeveloped and developing
nations>®’

Arguments based on the standards of fair and dudeittieatment, national
treatment and most-favoured nation treatment hageraas a result of the implications
of trade law. In many cases, investors have ardhatla comparison of foreign and
domestic investors has shown that many of thear@sts have not been served, though
they seem to be treated the same way as othertims2% This gives rise to argument
from investors against states’ measures based oy f@ators such as geographical

location, environmental impacts, and human heaithso or?™®

2 Promotion of consistency in investment arbitnatio

Is there consistency of results in arbitration todad how can consistency be
improved?®

A few solutions are treaty or fact-based. It mustrbcognised that there are
intrinsic inconsistencies in any legal system. @uoas of whether similar answers are
being given to similar questions arise all the tinvbich provokes one to reflect on the
relationship between law and application of follngiiprecedent®* Legal theory claims
that we have the obligation to strive towards cstesicy and predictability because of the
notion that the rule of law requires law to be cstently applied by following

precedent§®

%% bid, 12.

7 bid, 12.

98 |bid, 12

399 bid, 12

0% Gabrielle Kaufmann-Kohlets Consistency a Mytm Emmanuel Gaillard and Yas Banifatemi (eds)
“Precedent in International Arbitration” (Juris Mishing, 2008) 138.

1 1bid, 143.

92 | pid.
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This obligation is not consistent in all fieldslafv.*®® The less developed a legal
system is, the greater the importance of whoevest magolve disputes. Investment law is
in its early stages and definitely calls for grea®vel of consistency, although no
doctrine of precedent exists as such in investragsitration?%*

From the above, it is clear that the use of pretedis the best route by which
investment law is to achieve consistency. For gu@etedents to promote consistency,
tribunals would have to methodically base themselwe a consistent line of cases and
shift only for compelling reasori$> As time goes by, this practice could evolve into a

rule of customary international laft?
C Interim Conclusion

Drafting a provision that adequately addressedstges of the protection of the
foreign investor, and the ability of the host stédegovern its economy can pose a
challenge. Although some IIAs have sought to hst tegulatory measures the exercise of
which will not amount to taking, the compilation afi exhaustive list is a difficult, if not
impossible, task. Instead, takings clauses as alitax, environmental and labour
provisions could be drafted to reflect the formigiatof a certain relationship that can
accommodate both the concerns of foreign investars national policy makers. The
various policy options expressed above requirentdex to strike a balance between the
level of investment protection, on the one hand, thie level of discretion retained by the
host state in adopting measures that affect forényestments, on the other hand.
However, with respect to the question of countbhatancing the immediate economic
impact sought from FDI, and core national welfareasures, some controversy might
exist. In order to deal with this debate, the failog questions need to be answered
during negotiations of the parties of a new investtrireaty:

- To what extent could llAs in general contributeptablic welfare in the light of

specialised instruments dealing with the diffeqaublic policies analysed above?

403 |pid, 144.
404 |pid, 145.
405 |pid, 146.
408 |pid, 147.
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- Where llAs address these concerns, should stanterteluded?

- If so, how are these standards defined, to whahengaddressed, and should they
be binding or non-binding?

- How will they interact with standards containedspecialised instruments on the
same matters?

The discussion of these questions will also reqaibalancing of at least two sets
of arguments. First, the prescription of certasndiards in some circumstances amounts
to a form of disguised protectionism. Secondly,t ttee need to promote certain tax,
environmental, employment, and privatisation statslanay outweigh certain negative
impacts on trade or investment growth.

The extension of the imposition of certain natiomagulatory measures that could
constitute compensable expropriation has been adgltessed by Thomas Waélde and
Abba Kolo. The authors staté¥:

The investment rules will therefore have to impartthe way the broad environmental principles
are interpreted and applied, and the environmegntalciples will play a role in legitimizing
regulation subject to the scrutiny of the investtranotection rules. Both set of rules, conceptual
approaches and values ... have to merge under th@sigutual respect.

Such an explanation could be extended to all réguylgublic measures taken by
the host state. In this light, a need for a practit partnership between the host state and

the investor arises.

" Thomas Walde and Abba Kolo “Environmental Regolatilnvestment Protection and Regulatory
Taking in International Law” 50 ICLQ 811, 819.
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CHAPTERIV LOGIC OF SOVEREIGNTY TO A PARTNERSHIP BETWEEN
HOST STATESAND FOREIGN INVESTORS

Host states have different options to resolve #resibn between international
security of investments and the public policiesstained by this security. Host states
can choose to respond to the challenge with a emremindset: as a “power-state”
acting in a unilateral manner towards private pessancluding foreign investors, and
only consulting with other states. This sovereigypraach would consist either of
following public policies while violating, if the eed arises, commitments made under
international investment law or trying to changeeanh international investment law by
agreement with other contracting states. The éipgiroach ought to be dismissed as it is
less likely to take place given the interest ofestan attracting investments. The idea of
amending international investment law, howeveredess to be explored.

The host state can also advocate certain altematathods of public partnership,
adopting a cooperation perspective towards investarthis light, several policy tools
will be under focus. The precise measure must witldodoubt be defined on a case by
case basis, but the idea of cooperation is progigtinally, the author suggests that the
best way to ensure a balanced state-investor pghipds perhaps via including a general
provision in the preamble of every IIA which coresigl the right to a security of

international investment without threatening haates regulatory power.

A The Natural Sovereign Temptation: Reduction of the Security of |nvestment
Agreements

Adopting a sovereign mindset, a host state mightire the renegotiation of
existing security agreements, and change its reaunts for future agreements of this
kind. A host state might want to rule out stateeistor arbitration, reduce the scope of
protective provisions or make provision for a gah@&xception. None of these options

are satisfying.

1 Rejection of arbitration: an inappropriate resgsan
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@ The withdrawal of Ecuador from ICSID

The role of ICSID can be explained by means of cdsdies, especially from
Latin America. In the early 1990s, President SRt¢an Ballén implemented a series of
measures which helped Ecuador open its doors teidforTrade and Capital. Many
significant developments followed, including themasision of Ecuador to the World
Trade Organisation, the signature of various Bliid, anost importantly, an increase in
FDI, tripling in the two years between 1992 and49%e FDI further doubled between
1996 and 1998% This trend became unstable after his presidéfichhe instability of
FDI in the country grew after the currency (thersliovas demonetised in the late
1990s!™

By 2006 Rafael Correa assumed office as the newsidemet of Ecuador. By this
time Ecuador was concluding its negotiations orea frade agreement with the United
States'! This process stalled, however, because of thetmgelrocarbons law requiring
the revision of contract ternf$? This was followed by the seizure of assets from
Occidental Petroleum who was at this time the lstrgrevestor in Ecuaddt? The acts of
the Correa administration led to one of the largksins ever filed before the ICSI

Correa’s administration announced a decision toosemew taxes on foreign oil
companies, by ordering them to pay 99% of theioine to the governmefit® As a
result of this in the first half of 2008 almost snajor oil companies filed claims against
Ecuador at the ICSIB®

On 4 December 2007, Ecuador informed ICSID form#iigt it would not give

consent to ICSIDin matters relating to the treatment of investmeintseconomic

%8 1gnacio Vincentelli “The Uncertain Future of ICSIB Latin America” (Independent Research Paper)
(University of Miami School of Law, 2008) 44.
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12 |bid.
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18 pid.
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activities that concern the exploitation of naturasources of the countfy’ Such a

notification was based on Article 25(4) of the Wagkon Convention which states:

Any contracting state may, at the time of ratifiocat acceptance or approval of this
convention or at any time thereafter, notify thatoe of the class or classes of disputes
which it would or would not consider submitting ttee jurisdiction of the Centre. The
Secretary-General shall forthwith transmit suchifivattion to all contracting states. Such
notification shall not constitute the consent regdiby paragraph (1).

The withdrawal of Ecuador from the ICSibnstrains the scope of the jurisdiction
of the Centre. An example of such a cas€dskoslovenska Obchodni Banka, a.s. v The
Slovak Republié®® If a contracting state wishes to exclude a paldicinvestment from
the reach of the Convention, Article 25(4) providesnore appropriate way to do so
rather than defying the meaning of the term "inwesit” under the Conventidh? The
tribunal articulated that the acceptance of sucisdiction with respect to the terms and
obligations arising out of their agreement createstrong presumption that they deemed

their transaction to be an investment within thexnieg of the ICSID Conventicff?

Furthermore, the arbitral tribunal stated that:

It is worth noting, in this connection, that a Qaigting State that wishes to limit the
scope of the Centre’s jurisdiction can do so by imgkhe declaration provided for in
Article 25(4) of the Convention. The Slovak Repabiias not made such a declaration
and has, therefore, submitted itself broadly to filé scope of the subject matter
jurisdiction governed by the Convention.

Applying the reasoning of the tribunalBouador, after the notification on the 4
December 2007, the country has limited the scopthefjurisdiction of the Centre in

disputes'?® By restraining the scope of the ICSID jurisdictiondisputes arising out of

417 i
Ibid, 46.
18 Ceskoslovenska Obchodni Banka, a.s. v The SlovakbRegDecision on Objections to Jurisdiction)

(1999) 14 ICSID Rev.
“191gnacio Vincentelli “The Uncertain Future of ICSIB Latin America”, above n 408, 47.

420 i
Ibid.
42! Ceskoslovenska Obchodni Banka, a.s. v The SlovakRembove n 418, para 65.
22 1gnacio Vincentelli “The Uncertain Future of ICSIB Latin America”, above n 408, 47.
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natural resource investments, including oil, and, gand other minerals, Ecuador might
no longer be taken to arbitration in these typesases?

An important legal issue in the contexe&tlusion from the ICSID is whether it
can be used on aex post factobasis*?** This issue is addressed Alcoa Minerals
Jamaica v Jamaic&° In 1968 Alcoa Minerals entered into an investmesmtract with
Jamaica for the construction of a refining plant, @xchange for a series of tax
concessions including a ‘no-further-tax’ provisicemd a right to long term bauxite
mining*?° This agreement included an important ICSID arbdraprovision??” In 1974,
the Jamaican government announced a unilateradserin the tax on mining bauxité.
Since the parties could not reach an agreementisndevelopment, the government
imposed a new tax by enacting the Bauxite Act wiickmatically increased the tax on

mining of bauxite’*

However, prior to the enactment of Bauxite Acte thamaican
government notified the Centre in accordance witticke 25(4) of the exclusion of
disputes arising from investments and related tmirahresource$® For this reason,
when Alcoa decided to bring a claim against Jambefare ICSID, Jamaica, relying on
Article 25(4), did not appear before the ICSID Tital*** However, the Tribunal found
jurisdiction by deciding the issue of whether thatification of Jamaica had the effect of
withdrawing natural resources investment disputesnfthe scope of Jamaica’s prior
consent to arbitrat&?
The tribunal ruling on the authority to arbitratethis case is critical toddy* The

tribunal held that the agreement of the partieantdCSID arbitration provision fulfilled
the condition of consent required by Article 25(Which may not be withdrawn

thereafte>* A decision finding otherwise “would very largeifnot wholly, deprive the

23 |bid.

24 |bid, 48.

2% Alcoa Minerals Jamaica v Jamai¢Becision on Jurisdiction) (1975) 4 Y B Com Arb,&and 208.
28 1gnacio Vincentelli “The Uncertain Future of ICSIB Latin America”, above n 408, 48.
27 |bid, 49.
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Convention of any practical valué® The Alcoa decision shows the success of the
ICSID Convention in dealing with such problems iguarantee to the many investors
presently dependent on ICSID arbitration provisitiis

The jurisdictional outcome of such cases is exthgmeportant for the
Ecuadorian economy, as well as ICSID arbitratfdhlf the ICSID tribunals find
jurisdiction in these cases, Ecuador may be faamgconomic crisi&*® These eventual
decisions, as happened with tAkoa case in the 1970s, may enhance and secure the
reliable performance of investment agreements byvstg that foreign investment need

not be subject to national impulse which bodes ¥eellCSID in the near futur&®

(b) The effect of investment protection provisioam$TAsS

The Free Trade Agreement between the United Saa#\ustralid’*® which also
contains a chapter about investment was the fifg&t Eoncluded since the entry into
effect of NAFTA**! This agreement does not include a provision fbitration between
the investor and the host st&téRather than including a direct investor-state teatibn
provision, Article 11.16(1) of the United Statesstalia FTA provides that the parties
can enter into consultations “with a view toward®waing an investor of a party to
submit a dispute to arbitratiofi*> Australia contended that its domestic legal sysiers

sufficiently capable of dealing with private sectdaims?***Yet, subsequent FTAs and

3% Alcoa Minerals Jamaica v Jamaicabove n 425, para I.

38 |gnacio Vincentelli “The Uncertain Future of ICSID Latin America”, above n 408 Gabrielle
Kaufmann-Kohlerls Consistency a Mytm Emmanuel Gaillard and Yas Banifatemi (eds) 8edent in
International Arbitration” above n 400, 49.

*3"bid, 50.

38 |bid, 51.

39 |bid.

4% Free Trade agreement between The United Stat&mefica and Australia (AUSFTA) above n 259.
*1N Rubins “L’affaire Loewen c. Etats-Unis : Les Bayxportateurs de Capital comme Défenseurs dans
I'Arbitrage International” in ENANouveaux développements dans le contentieux drbirasnational
relatif a I'investissement internationdENA Actes du colloque, Pedone, Paris, 2004) 71.

442 pustralia-U.S. FTA Sets Precedent with Lack of $hweState Dispute Mechanisimvestment Law and
Policy Weekly News Bulletin, 16 February 2004.

43 Gilbert Gagné and Jean-Frédéric Morin “The Evajvitmerican Policy on Investment Protection:
Evidence From Recent FTAs and the 2004 Model BEDOE) 9(2) JIEL 357, 372.
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BITs signed by the United States retain provisiondirect investor-state procedufés.
Consequently, the United States exceptionally actep lack of direct investor-state
procedures in FTA$! This view might be justified when the FTA is signeith a
developed country and which has according to samigoes “a legal system developed
enough to comfort US investor&**

It might be argued that this approach has the d@dganof freeing the state from
unwanted international investment jurisprudencesr&hare more convincing arguments
to the contrary, however. Legally, the eliminatiof the state-investor arbitration
provision does not change the obligations of thet lstate on the substance. It only
eliminates a particular aspect of dispute settlémbn the absence of state-investor
arbitration, other settlement methods will be reegi possibly including inter-state
resolution via diplomatic protection. In that caiee home state of the investor defends
its national by asserting its own right to interoaally lawful treatment of its nationals.
The dispute then becomes inter-state. Nothing ptsvie state of origin of the investor
from taking the side of its citizen, since he does enjoy any recourse under his nhame.
Consequently, there would be an unwelcome re-pisidtion of international investment
disputes, while the depoliticisation of investmembitrations is precisely one of the
advantages of the arbitration procedure betweé¢e atal foreign investdf®

Lastly, owing to the principle of reciprocity inlet in investment treaties,
developed states which choose to give up statesiavarbitration (a decision based upon
belief in a domestic justice system which is suppa® be efficient) will realise that their
own citizens hoping to invest abroad will from now face a difficult situation in terms
of protection. Nationals of a developed state cawdtl use arbitration against the host
(developing) state and would have to assert thghts against the host state in the
context of an inadequate judicial system. It woutsult in a loss of international

competitiveness of investors from concerned stsitgse insurance for political risks for

#45 Dominican Republic-Central America-United StateseFTrade Agreement (CAFTA) (5 August 2004);
Treaty Between the United States of America andbgublic of Uruguay Concerning the Encouragement
and Reciprocal Protection of Investment (25 Oct@€x4).
#4¢ Gilbert Gagné and Jean-Frédéric Morin “The Evajvitmerican Policy on Investment Protection:
5\7/idence From Recent FTAs and the 2004 Model Bladwe n 445 , 373.

Ibid.
48 See on this point D Smalkéglement des Différends entre Investisseurs b Etaccueil dans un
Accord Multilatéral sur I'lnvestisseme(®Pedone, Paris, 1999) 79-84.
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their investment activity abroad will not be grahtabsent an international arbitration

mechanism, or only on strongly disadvantageousserm

2 The mistake of trying to narrow the scope of &mental provisions

The state which lowers the content and the scogeafisions contained in the
investment agreement will face significant obst&f& On one hand, the host state alone
would not proceed with this decrease: the stateires|the agreement of the other Parties
to the convention. Yet, it is uncertain that theestParty has the same interests in this
respect.

In addition, even if a host state succeeds in t&og an investment treaty with
decreased protection for investments, most-favonegin clauses still require the state
to extend under each treaty any more favourableigioms included in other investment
agreements negotiated by the host state. EveryoBéTstate should be amended in order
to avoid such a phenomenon — it seems to be aigabchallenge, to say the least. Even
if the conventions are negotiated by experts thabegplly come from various
departments of economy and with all the profesdismaand performance that it implies,
the ratification procedure of a bilateral conventfoom one part and another has, as a
consequence, that these texts do not come intee fartil a year after the end of
negotiations. When states are faced with competgituations, they have a propensity to
attract investments but it might be at the costreducing the level of protection
guaranteed in their agreements. The solution doesaem to be particularly practical in
the absence of a multilateral agreement of investmEhe only effect of a decrease of
the level of security would be to worry potentiavéstors as well as their insurance

company.
3 The inappropriate suggestion of a general exoepprovision

Another solution theoretically conceivable to ehate the dilemma between the
international security of investments and publidigies, but likely to cause damage to

investors, is a part of substantive law. This sotutvould consist of including a general

449 5ee for example the model of convention of thetéthiStates of 2004 in direct comparison with the
French model which is from now on more protectif¢he investor.
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exception clause in international instruments. Saghovision would act as an exception
from the obligation of the host state to offer e investment the level of protection in

theory guaranteed. Therefore, general exceptionpublic policy measures would not

constitute a breach of the BIT. In this respecg United States Model BIT of 2004

makes clear what measures would not cause a bf&xcept in rare circumstances,

nondiscriminatory regulatory actions by a Partyt #n@ designed and applied to protect
legitimate public welfare objectives, such as pubkalth, safety and the environment do
not constitute indirect expropriations.”

The authors of future treaties of protection & ittivestments could be tempted, in
this respect, to draw their inspiration from thésérg international law. Indeed, Article
XX of the GATT is the general exceptions articlattiprovides possibilities to impose
trade-restrictive measures for internationally gggsed, important policy objectives.
GATT Article XX(g) deals with the general excepti@mi measures “relating to the
conservation of exhaustible natural resources” Aritle XX(b) provides a general
exception for measures “necessary to protect hu@maimal or plant life or healtH®*
GATT Article XX also applies to other functionalr@gments concluded within the WTO
(TRIPS, TRIMS, and SPS). The GATT has its own eioapprovision (Article XIV).
The WTO system is therefore covered by this podsilof derogation.

%0 United States 2004 Model BIT, above n 326, Annex B

51 Article XX General Agreement on Tariffs and Tra@ATT). See generally Bradly J Condon “GATT
Article XX and Proximity of Interests: Determinirtge Subject Matter of Paragraphs b and g” (2005) 10
UCLA Journal of International Law and Foreign AffaiUnder GATT (1948-94), there were six disputes
involving environmental measures or human healidted measures under GATT Article XX. Of the six
panel reports that resulted, three were not ado@eedGATT Dispute Panel Report on U.S. Prohibition of
Imports of Tuna and Tuna Products from Canada, @aruary 1982 (adopted); GATT Dispute Panel
Report on Canada Measures Affecting Exports of Oogssed Herring and Salmon, 22 March 1988,
GATT B.I.S.D. (3% Supp) at 98 (1988) (adopted); GATT Dispute Parepdrt on Thailand Restrictions
on Importation of and Internal Taxes on Cigaret#eblovember 1990, GATT B.I.S.D. (37th Supp) at 200
(1990) (adopted); GATT Dispute Panel Report on R&strictions on Imports of Tuna, 3 September 1991,
GATT B.1.S.D. (39th Supp) at 155 (1991) (not addpte30 I.L.M. 1594 (1991); GATT Dispute Panel
Report on U.S. Restrictions on Imports of TunaJ@6e 1994 (not adopted), 33 I.L.M. 839 (1994); GATT
Dispute Panel Report on U.S. Taxes on Automobil®84), (not adopted), 33 I.L.M. 1399 (1994). Under
the WTO (since 1995), there have been three sigghutdis. In all three, the panel reports were appedal

the Appellate Body, whose rulings were adopted. $&e — Standards for Reformulated and Conventional
Gasoline, WT/DS2/AB/R (1996) (Appellate Body); U.S.Import Prohibition of Certain Shrimp and
Shrimp Products, WT/DS/AB/R (1998) (Appellate Boady)d U.S — Import Prohibition of Certain Shrimp
and Shrimp Products, Recourse to Article 21.5 byaysa, WT/DS58/AB/RW (2001) (Appellate Body);
and European Communities — Measures Affecting Asesand Asbestos —Containing Products,
WT/DS135/AB/R (2001) (Appellate Body).
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Such a provision has already been transposed éonational investment law
especially at the regional level. In fact, sevéma¢ trade agreements enclose sections on
general exception®s a rule, parties opt to copy the general excepdidiclesverbatim
into their FTAs or simply incorporate Article XX GA in their goods regime and
Article XIV GATS in their services regime. This appch is translated into reality in the
Australia-United States FTA?? the NAFTA,** the Chile-European Free Trade
Association FTA (Chile-EFTA FTAJ*and the very recent New Zealand-China F°PA
to cite only a few. One can assume that this kihgrovision would indeed allow host
states to persist in the good management of themedtic affairs, to answer in a
controlled way to environmental demands and sqmiatection while still maintaining
the international security of investments.

However, it is rare for 11As to include provisiomgth a same wordingt might
result in an inconsistent interpretation made hbputrals in regulatory matterdn
addition, international investment law is fundanadigtdifferent to the law of the WTO:
it is a prescriptive system protecting private pass whereas the WTO deals with inter-
state relationships. While it is possible to makates that bear prejudicial economic
consequences of their respective general intedgligs, this logic does not correspond
well to the asymmetrical context of internationafestment law as set out in the WTO.
Therefore, a general exception provision would hawe disadvantages in this particular
context. First of all it could have perverse conssges. Indeed, the provision would
lead to the financing of local public policies bgréign investors subjected to the
implementation of the provision. Indeed, the vadfi¢he investment would immediately
be dependent of every exception to the standaregiion under the treaty. Such a forced
private financing of policies is only recognisedlegitimate if it undertaken through the
tax system. The main domestic systems of law indegt every attempt of the state to
take its private goods and assets without compemsaven for the most legitimate ends.

That logic must continue to apply as well to thésinational context. Second of all,

“2Free Trade agreement between The United Stat@snefica and Australia (AUSFTA), above n 259,
Article 22.1.

*33NAFTA, above n 17, Article 2101.

454 Chile-European Free Trade Association FTA (ChiléFE FTA) (signed 26 June 2003 and entered into
force 1 December 2004) Article 21 and Article 44.

5% Free Trade Agreement between The Government of Realand and The Government of the People’s
Republic of China (NZ-China FTA), above n 332, Alei200.
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including a general exception provision might beating a counterproductive incentive.
Influenced by their domestic political opinion, hegates would be tempted to invoke the
exception provision on a frequent and exaggeratesisb Any such tendency would
obviously be supervised by arbitral jurisprudenaethe state hade factoa “preliminary
privilege” particularly extended in internationalestment law.

B The Need for a Partnership in International | nvestments

Significant efforts expended by states to deferartbause before international
arbitral authorities (unlike the 1970s and the bemig of the 1980s, where the states,
respondents in a good number of arbitrations iatieh to nationalisations taking place at
this time, refused to participate in arbitral prdeees). Host states today participate
prominently at this level and hire prominent expeifthe cost of receiving advice from
such experts is in contrast with an excessive agdtrative strictness at the hands of
foreign investors at the starting dispute. This soea is therefore very costly because it
involves procedural costs and in some cases mayl @atyment of interest. In addition,
such a strategy puts into peril the good businetationships between the foreign
investor and the host state and its authoritiemidtht encourage the tribunal to make a
more extreme award. As a consequence, internatimwvalstment law may have a
particularly disruptive effect on the state; ibigen these same states willing to challenge
the legitimacyof this normative system from an interstate pofntiew.

In order to solve these difficulties, possible demis that might clash with
investors’ interests should therefore be analysettaken in conformity with procedural
guidelines established by the state itself. Thesequural guidelines must, in turn, take
into account the particularity of the relationshigffectively, the foreign investor is no
longer subject to the authorities of the host statzording to the traditional
administrative law meaning. It is in the statesérest take account of this evolution and
its consequences. This dissertation aims to sugges¢ ways, or mechanisms, to ensure
that the normal regulatory power of states will betfound in breach of 1l1As. Several

potential solutions are examined.

1 Promoting good investment governance throughsparency
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Promoting good investment governance through paesicy cannot be ignored
in order as a means of reorganising relationshipsvden host states and foreign
investors#*® Indeed, transparency constitutes a core prindplaternational policy. As
such, public sector transparency is an instrumentc€hieving goals such as enhancing
the effectiveness of political processes, redugolicy uncertainty and improving the
understanding of public policy. Although no commprhgreed definition exists,
transparency can be defined as the obligation bgndn local authorities to communicate
their political goals, justify their decisions anthke accessible to foreign investors all the
relevant texts that concern them. This requiremendesigned to allow investors to
become easily informed, at less cost, about thelagyy context of their investment
operation. Various sources provided their own didin of the concept of transparency.
Therefore, the UNCTAD provides, through the idecdifion of elements of good
governance in investment promotion, its own debniof transparenc$?’

The interface between government and investorsoist mffective when there is timely

information disclosure, easy availability of infoatron and a helpdesk for investors.

Transparency also implies greater openness to #aianand the public on investment
policies and practices.

UNCTAD goes on to detathe concept of transparency as well as the possibkns by

which it can be achieved®

It is important to ensure that the text of a lawegulation is easily available to those it is
primarily addressed to. One problem faced by foréiyestors in some countries, which
has abearing on transparency, is that laws are enaatedlécal language not spoken at
the internationabusiness level. Having authoritative investmentgsiin internationally
recognized languages thiating together in one publication the basic requeats for
setting up and operating a business icoantry is one way to address that problem. In
this regard, UNCTAD has cooperated with thmternational Chambers of Commerce
(ICC) to produce a series of Investment Guided.dCs.

Information technology (IT) and the Internet arefeefive tools for increasing

transparency in the investment regime and infornmigstors and the public of expected
changes in laws, regulations and procedures. Tieenket could also be used to provide
on-line question and answer services and to comswdstors on new legislation and

456 See OECDPublic Sector Transparency and International Inwessit Policy(OECD Directorate for
Financial, Fiscal and Enterprise Affairs, 11 April 2003). Available at:
http://www.oecd.org/dataoecd/45/22/2506884 (aticessed 18 October 2008).

T UNCTAD Good Governance in Investment Promotid/B/COM.2/EM.15/2 (United Nations,
Geneva, 2004) 4.

**%|bid, 5-6.
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policies. A 2000 UNCTAD survey showed that 40 pentcof IPAs provide on-line
services and that most IPAs maintain specializedldees on the business environment,
investors, useful contacts, etc. However, it shobk&l noted that there are major
differences between countries and that in thisiddr survey one-third of the LDC
IPAs were not connected to the World Wide Web, ghiVo-thirds did not have a home

page.

The tribunal inTecmedvalidates that the predictability component ohsjgarency
is central to the effective protection of investiserAddressing the obligation within the

BIT to provide fair and equitable treatment, itchéat*>®

This provision of the Agreement, in light of theagbfaith principle established by
international law, requires the Contracting Parteeprovide to international investments
treatment that does not affect the basic expecistibat were taken into account by the
foreign investor to make the investment. The faraéigyestor expects the host State to act
in a consistent manner, free from ambiguity andlptransparently in its relations with
the foreign investor, so that it may know beforehany and all rules and regulations that
will govern its investments, as well as the goals tlee relevant policies and
administrative practices or directives, to be @bl@lan its investment and comply with
such regulations.

States with more transparent policy environment$ mat only attract foreign
investors but also improve the accountability afhactors.

Furthermore, the OECD has drawn from several iaténal, regional and
bilateral agreements a compilation of core trarespey measures for the international

investment community. Thus, three main transparemegsures were identifiéd®

- Provision of information on policies of interest waternational investors. ... It
includes legislation, administrative rulings, judicdecisions, exceptions to national
treatment and most favoured nation status, proesdufor applying for
authorisations, administrative practices, privditsaand monopolies.

- Clear definitions of the limits of transparency ightions (security is the most
commonly cited exception); and

- Ensuring that policy information is accessiblenternational investors and to other
governments — for example, by notifying the partidschanges to measures, by
establishing national enquiry points, specialisedbligations or registers and web
sites.

One notices that a wide range of measures of waleelevance are contained in

the different agreements. In order to fulfil traasgncy commitments, governments need

9 Tecnicas Medioambientales Tecmed S.A v The Unieedchh Statesabove n 55, para 154.
469 OECDPublic Sector Transparency and International Inwesit Policy above n 458, 9 and 10.

102



to provide access to information about public seataivity as well as monitor its scope,
accuracy and informatioft*

From the point of view of international law, thevadtage of transparency is that
it prevents a host government from being held resipbe for unfair and inequitable
treatment owing to the excessive opaqueness pidisial and administrative system and
to the unpredictable decisions due to it. Goverrtmenight still change policy plans
abruptly. They might lose credibility; hence traamgncy measures will not have their
intended effects. From an economic point of vieansparency provides positive effects
in terms of performance given that the decisionim@glproceedings become clearer for
the investor. Thanks to a good mutual understandetgeen administrative institutions
and foreign investors, one can anticipate an ingporgrowth of investment in the states
concerned. In addition, resources are granted wesiors which comply with the
expectations of the host state, therefore avoidimgediate losses to capital owners as
well as the multinationals by a non-operational estmnent from the country of
investment'® Within the WTO, European Communities have indezponded to a poll
in which 71% of major European companies questiocedsidered the lack of
transparency as a major obstacle to investmeheirtonomy concerned.

Such a measure does not prevent the host state dnamging the normative
context surrounding the investment, once the lagtestablished. On the other hand, the
transparent state sets a framework of rules unti@huthe state will act vis-a-vis people
subject to its control, whether it is in the forrhan act of general application or an
individual decision. Individuals are bound by rylegich are effective once they are
made aware of them. Indeed, several internatioestl practice guidelines have emerged
regarding the access to information about publetageactivity linked to basic fiscal,
legislative and regulatory functiofi&

Implementing this approach seems difficult, howevé&or example, the
publication of laws and regulations in a sourceeakily accessible information has

dropped even among member states of the OECD authae only a disappointing 18

1 1bid, 11.

62 WTO Document d’orientation sur la transparen®T/WGTI/W/110.

63 OECDRegulatory Policies in OECD Countries : From Intention to Regulatory Governan¢®@ECD,
2002) 24; OECBest Practices for Budget TransparermtlyMA/SBO(2000)6/FINAL.
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countries out of 26 (in 2000), an unchanged nursbere 1998°%* The situation is even
more complex in most developing countries whichefdo not have the means to
implement transparency criteria without outside ph#® How can one expect a
developing country to make every applicable andlemgnted text available on the
internet? Projects of ODA (Official Development Astance) have been launched for this
purpose'® This shows that there have been developments.

The situation is not desperate: Morocco demon&tithtg surprising successes are
possible when it comes to transparency. Thus, thémkn Investment Charter, the Rabat
Government established in a precise way the gdaiss @ublic action for ten years
starting from 1995. As a result, foreign investergoy a prescriptive stability for the

policies which are mentioned in this docum®t.

2 Establishment of a unique administrative office

In the context of recent international investmeispdtes, investors often rely on
incoherence between decisions and actions of diffecompetent authoriti€$? In

particular, theMTD v Chile case'®®

provides a good example of how a lack of
coordination between several public entities cad leo inconsistent decision-making.
The ICSID tribunal in this case held that Chile Hagached the fair and equitable
treatment obligation under the BIT when it approwddD’s investment, which was

inconsistent with the urban policy of the governmesich consequentlyparred the

64 OCDEGestion PubliquéOCDE Base de Données sur la Réglementation,, ROGe).

465 Statistical worldwide governance indicators préisgnsix dimensions of governance and covering 212
countries and territories between 1996 and 2008 previded by the World Bank at:
http://info.worldbank.org/governance/wgi/index.aflpst accessed 12 August 2009). Also refer to the
World Bank Governance Website at
http://web.worldbank.org/WBSITE/EXTERNAL/WBI/EXTWEIOVANTCOR/0,,menuPK:1740542~pag
ePK:64168427~piPK:64168435~theSitePK:1740530,00.htrand  Doing Business Website at
http://www.doingbusiness.ord@last accessed 12 August 2009) for statisticalets about the enforcement
of governance initiatives in many countries.

%6 See in particular the project “eGovernment for 8lepment” to the destination of countries of South
America which is financed by the Department of in&ional Development of the United-Kingdom and
managed by the University of Manchester.

%7 Chambre de Commerce et d’Industrie de PaZismment Accroitre la Sécurité des Investissements
Francais a I'Etranger ARapport adopté par I’Assemblée Générale, PDROP16.

“%8 Metalclad Corporation v United Mexican Stateshove n 125, para 5Zompaia de Aguas del
Aconquija Sabove n 160.

49 MTD Equity Sdn Bhd & MTD Chile SA v Republic ofl€f2005) (Award) 44 ILM 91 (ICSID).
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construction work. Indirect expropriation was naaifid in this case, nonetheless, because
the tribunal agreed with the respondent state“Biratinvestor does not have a right to a

modification of the laws of the host count&/®Rather, the tribunal held:

The issue in this case is not of expropriation tmfair treatment by the State when it
approved an investment against the policy of theeSitself. The investor did not have
the right to the amendment of the PMRS. It is ngeamit that has been denied, but a
change in a regulation. It was the policy of thespadent and its right not to change it.
For the same reason, it was unfair to admit thestment in the country in the first place.

The lack of any specific host state commitmentsatoinvestor, which would
create legitimate expectations of the latter, wesgive in theMTD v Chiledecision. The
multiplicity of public actors makes it difficult tamplement favourable decisions for
investors. Thus, central authorities of the hostesiay approve a project of investment
but the investor may later face a denial from allcauthority?’* However, a plain
solution, placing all relevant public administrai$oin the territory of the host state in one
place would be the creation of a unique publicceffiThus, Morocco has made the wise
choice of creating Regional Centres of Investmehiciv allow the investor to avoid
drawn-out and costly involvement with administratiauthorities. Such a tool is
completely transferrable to other states, includedgral ones. Indeed, no administrative
authority is bound to give up their competenceythee only put together within the
same unit.

In addition to this aspect of accessibility, unigublic offices have a noteworthy
advantage in relation to international investmemt:Isuch a system would eliminate the
possibility of any contradiction between the progsigrom one administration and the
later contradictory response of another instan@tda simultaneous consultation. As a

result, a violation of the fair and equitable treanht standard is unlikely to happen.

3 Avoidance of litigation: adoption of an initiabosultation with investors

If the establishment of a unique public officedsao the avoidance of certain
procedural incoherencies, the content of the datsstaken by the host state can remain

7% pid, para 214.
471 This is the scenario of thdetalclad caseabove n 125
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uncertain in with the context of international istraent law. This field of law not only
covers the procedural denial of justice but alsdepth public policies.

Consultations would precede binding administratieeisions that will affect the
legitimate interests of investors. Thus, the stedeild avoid being condemned for acts
that are unpredictable and contrary to legitimaterests of investors. Standardised and
systematic consultation mechanisms would allow arlyestart in the policy making
process in several stages and would without a doaptove the predictability of the
public policies concerned. It would be possibleitmagine in practice an organ of
consultation with a sufficient status in the comteithe state’s institutions and provided
with useful protective mechanisms in order to misenthis issue. One can draw
inspiration from the techniques developed in thatext of dialogue in employment
disputes:

— The participation of an “employees™ organisationdeveloping countries, that is
to say the United Nations or more particularly tHRéCTAD in the consultations;

— The possible intervention of a “third-party faalior” who is neutral during
consultations, in the person of a former dignitappn whom both parties would
agree.

The ICSID Convention and Rules make extensive eefsg to the procedure of
conciliation*? They also make extensive reference to the procedfireonciliation
which has been sparingly used in spite of its stagiequivalent to arbitration tribunals.
Article 28 is the first Article in the conciliatio@hapter and deals with the “Request for
Conciliation”. Articles 29-31 deal with the “Constiion of the Conciliation
Commission” and Articles 32-35 with “Conciliatiord@eedings™’® Other systems for
the settlement of disputes also provide for coatdn. These systems include the

International Chamber of Commertd and UNCITRAL.*”® Three requests for

4’2 See generally Emmanuel Gaillard “Centre Intermatiqpour le Réglement des Différends Relatifs aux
Investissements” (1997) Chronique des sentencésadels, 124 Journal du Droit International 277CL
Reif “Conciliation as a Mechanism for the Resolntiaf International Economic and Business Disputes”
(1991) 14 Fordham International Law Journal 578 Wn@ Ziadé “ICSID Conciliation” (1996) 13/2 News
from ICSID 3.

473 Christoph Schreuéfhe ICSID Convention: A Commentaapove n 112, 415.

7 See ICC Rules of Optional Conciliation (1998) 2811231, 234.

47% Conciliation Rules of the United Nations CommisamInternational Trade Law (1980) GA Res. 35/52,
20 ILM 300.
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conciliation under ICSID have been registered soThe first one was settled before the
constitution of a conciliation commissidA® Another led to a successful settlement
agreed by the parti@é’ A third one did not lead to an immediate settlenf&hiThis
infrequent use may have its source in the percephat conciliation is likely to be a
waste of time, effort and money since either pady at any time withdraw from the
procedure or repudiate a recommendation of the desion*’® The reasons for the
scarcity of requests for conciliation lie with tiperceptions and expectations of the
parties, especially investot¥,

In any event, a system of consultation would commglet the arbitration
mechanism in ICSID, which takes place after a gtatestor conflict, acting as a neutral
and international organ, involved before litigati@nsues and therefore possibly
preventing it. It would have the double advantag@reventing a number of disputes
going to arbitration and improving on a permanessi® the relationships between the
state and investor. An additional benefit of insiag transparency in public decision-
making processes would be to reduce the increass®y of corruption by foreign

nationals to protect their interests.

4 Host states as true participants in the interaaél investment process

Even if the above suggestions do not affect the edicn sovereignty of host
states, the management modes suggested wouldigstablinnovative view of relations
between foreign investor and host government, basezbnsultation. Such a relationship
involves mutual commitments between the partiesesthe consultation would produce
in a concrete result. A system of contractualisat®otherefore necessary to allow both
parties to plan their action according to a commocument.

This would make the host state a true actor in rikerket of international

investments. Indeed, unilateral instruments which available thanks to domestic

476 SEDITEX v Madagascdr(Case No. CONC/82/1) (registered 5 October 1982).

4" Tesoro Petroleum Corporation v Trinidad and Tobg@ase No. CONC/83/1) (registered 26 August
1983).

“’8 SEDITEX v Madagascar (Case No. CONC/94/1) (registered 13 August 1994).

479 Christoph Schreuéfhe ICSID Convention: A Commentaapove n 112, 430.

480 |hid, 416.
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administrative law are not adapted anymore. Thie s$asubject to an external control of
its acts. As a result, in order to maintain sonfeiémce and to defend its interests, the
state must be entirely free to proceed as a pan@gotiator vis-a-vis investors.

Yet, despite appearances, the possibility of stibgcstate-investor relations to
contract is not necessarily straightforward. Adedty, state contracts already exist, but
this system may face obstacles: state sovereigmly ia particular, its relation to its
natural resources, undermine the compulsory sfateeaontract since it is concluded for
a long period. The domestic distribution of compe&s within the state often prevents it
from implementing public policy decisions vis-a-vas external actor like a foreign
investor, particularly when doing so requires leEgige measures or acts by local
authorities.

The result is legal insecurity for the investor ambarrassment for a state which
hopes to consult with an investor, but who doeshaste the necessary mechanisms to
ensure such a procedure. A solution would be ferhbst country try and establish a
single authority to manage the partnership betweemarties.

The legal form of the authority is not particularlgnportant (a particular
administration, a public establishment or even igape law society could fulfill the
function) as long as such an authority was be a&blall components of the state
Administrative law should be adapted in order tovalthe host state to act in that way. In
a federal system, it is moreover about a commaabéshment of federated and federal
states.These institutional models exist (see for exammerdination organs between
German Lander like the Zentralstelle fur die Vergabn Studienplatzen or ZVS) and do
not require a constitutional amendment becausedheerned authorities still discharge
their respective competences. The authority shbakke the know-how and necessary
means to be able to complete contractualisationgsses as soon as possible; otherwise
the authority would lose value in relation to therent system. The contracts signed by
the authority and, if need be, enacted by the &uadint should be compulsory with
respect to the domestic law of the state at isadetsshould be possible to enforce them
before the tribunals of the concerned state. Fin#lle contracts of the authority should
be based on general conditions which make thend wéth regard to international law.

This would mean that the length of the contract iobe limited to a few years.
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Eventually, this would lead to concluding the cantrby the provision of appointment
which would allow it to be reviewed and, if need new the matured contract without
guestioning the permanent sovereignty of the hast.s

Obviously, further regulations are needed to imprawne balance between

investor and state interests.

C Proposal of a Dynamic Harmonisation of I nternational | nvestment Law

The International Institute of Sustainable Develeptrhas developed a model of
an International Agreement Investment for Sustdmabevelopment®’ aiming in
particular at trying to bring an adequate answeh#oissue arising from the necessity of
adaptating public policies related to environmerd austainable developméfit,as well
as a necessary integration of these concernshateetisoning and the behavior of foreign
investors. Also the model of the IISD attempts dtve the question of the wording of a
solution to the issue of the conflict between aulery measure of a state and
conflicting rights of foreign investors identifieabove?® Lastly, it seeks to bring treat
the underlying issue of vague attempts of soversigmgthening®

The International Institute of Sustainable Develepimhas drafted an IIA after
several years of preliminary work, research, cadatiohs and presentations to a council
of experts’® The extent of this model is of course broader ti@nsubject of the present
dissertation.

The model is designed to constitute the standardtife signature of future
l1As.*® It is different from existing bilateral agreemerits particular in how it reviews
the respective positions of the three major pamregh are the investor, the host state

and the country of origin.

81 Aaron Cosbey, Howard Mann, Luke Eric Peterson Hwtrad Von Moltke Model International
Agreement on Investment for Sustainable Developrabave n 375.

82 See Chapter Il of the present dissertation, 8ad, 3, 41.

83 See Chapter Il of the present dissertation, Sads, 82.

8% See Chapter IV of the present dissertation, Sedic®1.

8% Seawww.iisd.org/pdf/2005/investment_model_int_agreenysif (last accessed 8 January 2009).

486 Several dozen of agreements were drawn from theemod agreement of the I1ISD. See:
http://www.iisd.org/pdf/2005/investment_model_inankdbook.pdVI (last accessed 8 January 2009).

109



Basically, the model of agreement of the 1ISD lessa higher objective, to allow
the harmonious combination of an international geted investment (but accountable)
with a sustainable development for areas of origimd reception of international
investments. Therefore, the purpose of this secisorio briefly describe the main
provisions of the model, then to analyse what thizdel does not deal with and to
conclude with a recommendation for decision malkard scholars of a conceptual

alternative intended to address certain lacunaaemwlbacks of the current basis of lIAs.

1 The all-embracing and innovative approach of t&®

(a) Brief summary of the model of IlA suggestedthy I1ISD

The model of agreement suggested by the IISD isulilateral agreement: it
considers the situation of the foreign investowadl as the situation of the host state and
of the country of origin, which is innovative, irapicular as regards the involvement of
the latter*®’

This model includes definitions of major concepatst (0f investment, actors of the
agreement...)?®® In addition, it states the principles of securiglso major for
international investment. The suggested IIA sugptine requirement of a sustainable
development, in the North as well as in the Sétitby not omitting the social facet of
the international investment; the encouragemerd pfotected international investment
and the balance that needs to exist between thesrand obligations of the three main

actors of international investment (investor, harsd home state$j°

“87 Loewen Group Inc and Raymond L Loewen v UnitedeStat Americg2003) (Award) 42 ILM 811
(NAFTA/ICSID (AF)), para 72.

88 Aaron Cosbey, Howard Mann, Luke Eric Peterson Hwtrad Von Moltke Model International
Agreement on Investment for Sustainable Developrabate n 375, Article 2.

8% See the pending decisiorBouthern Bluefin Tuna Case (Australia and New atehlv Japan)
(Jurisdiction and Admissibility) [2000] Arbitral @eot constituted under Annex VII of the United Naiso

Convention one the Law of Sea (UNCLOS). Available t. a
http://www.temple.edu/lawschool/drwiltext/docs/SBYWward%200n%20Jurisdiction.pdflast accessed 10
February 2009).

9% See the pending decision in a former awditte Australia and New Zealand v Japan Southernflue
Tuna (Jurisdiction and Admissibility) Award of the firétaw of the Sea Convention Annex VII Arbitral
Tribunal 16, International Newspaper of Navy an@&§lal Law (2001) 239-294.
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In addition, the model of the IISD presents a fdrnpaocedure of good
governancé® as well as a procedure of resolution of litigasishat might occut® This

procedure considers, in an original way, the cogatif ad hoc institution®

(b) Analysis of what the model of 1A of the IISdes not consider

With regard to the possible reluctance of certéées to ratify whole or part of
the elaborated model, the IISD is silent aboutpih&sibility of a partial ratification of the
model of agreement. The model develops a wholeeginehich appears to have to be
accepted as such. It does not include a hierardtty tive stated articles. A shortened
version is not considered, or even a version inowdptions for drafting. Thus, there is
not a “Plan B”. A state’s choice is reducedpriori, to the binary choice of complete
membership to the presented model or completeti@jedn order to mitigate this major
disadvantage, a simplified conceptual alternasveresented further in section 2.

As for the principles of security of internationalestment, Articles 5, 6, 7 and
21 of the model of agreement respectively deal wite national treatment of the
investment, the most-favoured nation treatment; &d equitable treatment of the
investment and the prohibition to expropriate with@rompt, adequate and effective
compensation.

Article 19 does not retain, for its part, the pobien offered by the umbrella
provisions. The explanation for this choice is pded in the Negotiator's Handbook

coming with the model of agreement. The authorsigpthat***

Rather, the obligations on host states are madeifiepand, we hope, clear. [ISD
believes it is inappropriate to grant to an intéoreal Dispute Settlement Body full
jurisdiction to hear any type of complaint for behaof contract, or breach of a permit,
etc. as a direct breach of an international agreétheough the umbrella provision. We
thus suggest that this type of provision not béuieked among the host state obligations.

491 Aaron Cosbey, Howard Mann, Luke Eric Peterson wdrad Von Moltke Model International
Agreement on Investment for Sustainable Developrabate n 375, Article 15.

“99bid, Part 8: Institutions.

93 bid, Part 9: Dispute Prevention and Settlement.

9% Aaron Cosbey, Howard Mann, Luke Eric Peterson ladrad Von MoltkellSD Model International
Agreement on Investment for Sustainable Developnieggociator's Hanbook2ed, [ISD, Winnipeg,
Manitoba, 2006) 33.
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It is noted that Article 2 of the model of agreemapproaches only in a generic
way, and thus imperfectly, the scope of investméfitdangible property, including real
property; and intangible property, including rightsich as leases, mortgages, liens and
pledges on real property.” However, what constgudemajor part of the present and
future of the investments of companies, namelyletttial property (trademarks, patents,
software and so on) is missing.

Even if this is a relatively narrow area of lawhis featured a lot of disput&s
and litigation*®” which could have justified an attempt to explicitmention and
incorporate it within the framework of work of th&D.

Is it useful to point out the interest of such atpleit mention taking into
consideration the obligations and rights of thetstates and countries of origin bound

by the 1IA? The proposal which follows intends malude this matter in a universal way.
2 New key issues on investor-state relationship

In order to adequately address some of the issdestiied above, it this
dissertation suggests the insertion in the preandblanternational agreements on
investments of a series of paragraphs relatinghéoright to security of international
investments, under conditions.

The preamble of IIAs is very important. The I[ISCfers to it in its model of
agreement, taking into consideration the goalshef iegotiation of the agreement. In
addition, the 1ISD deliberately notes (in the comina the Negotiator's Guide) that the
preamble often makes it possible to guide integti@t by the parties and the other

people affected by the agreement of investmentudnag within the framework of the

9% |bid, Article 2, C, IV.

9 Thus the patentability of softwares gave risenteriesting debates at the European commissioroas fr
2003 with the preparation of a draft for adoptinglieective promoting the recognition of the riglat t
patentability of computer-implemented inventiond finally lead to a negative vote of the European

Parliament in 2005: see
http://www.europarl.europa.eu/sides/getDoc.do;jsesd=CEF478A13FDOF7E22BE3442A11E0C1E4.no
del?lanqguage=EN&pubRef=-//EP//TEXT+PRESS+DN-20050760+DOC+XML+VO0//EN (last

accessed 10 February 2009).

97 See Helnan International Hotels A/S v Arab Republic Edypt (2008) (Award) ICSID Case No.
ARB/05/09, paras 78 and following atww.iisd.org/pdf/2007/itn_helnan.pdfast accessed 10 February
2009).
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settlement of disputes. Several arbitrations canngrinternational investment have been
concerned with provisions contained in the prearfible

While failing to establish the heavy (but temptirsgthitecture of the model of
IIA proposed by the IISD, it is interesting to tkiof the inclusion of a frame-system that
would constitute the right counterpart to the fornegognition of the right of security of
international investments in the preamble of eviXy

Such a new form of preamble might state:

“The fundamental righténational treatment of the investment, the mostiasd
nation treatment, fair and equitable treatment d&fe tinvestment, prohibition to
expropriate without prompt, adequate and effectbeenpensation, the possibility of
transferring credits)of the security of international investors are rgnéeed by this
agreement:

- in return for which the respect, in good faith,obligatory liabilities, as well as
values and obligations such as defined or quote@ib$to which refer”) texts clarifying
the activity of international organisations or ingions (UN, UNESCO, OECD, WTO,
ILO, EU, ECHR...) in the geographical or operatiofield of which any recipient of the
present agreement acts or joins the above listgdnsations; such responsibilities,
values and obligations are recognised and acc@gstednstituting the general framework
of intervention of all the recipients to the agresm

- and except prevailing requirement of public insere

The above approach would have certain attributed advantages. The
importance of the protection of investments isestdtom the outset. Moreover, reference
is made to “obligatory responsibilities” which mumst respected. By this expression, the
project intends to answer the mentions of the rikks investors have to face, but also the
internationally practiced and shared legal provisi¢for example the “responsibility of

the manufacturer”). Values and obligations to respee mentioned and are contained in

498 MTD Equity Sdn Bhd & MTD Chile SA v Republic ofl€ibove n 469, para 113.
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a corpus of rules relating to the operation andativity - in perpetual evolution — of
international agencies of reference and with noreajoals. Explicit mention is made of
the requirement that the participants act bona #daon-constraining reference is made
to international agencies. It is completely possiiol limit the list. The “recipients” of the
agreement are pointed out. Therefore in a genesatepted meaning it refers to any
person or organization who has a legitimate inteiesthe investment and the
international agreement. Finally, the introductioh a reference to respect for the
“prevailing requirement of public interest” is inded. This concept results from the
decisions of the European Court of Human RightsHRE'® It is inspired by the
concern of prevailing law and order, accordingh® teason that the general interest (for
example the common good) must prevail over privaterests. This is concerned with
the commission of offences and the protection efdcurity and essential interests of the
host state. One could, for simplification, imagiaeother formulation: “except in the
event of commission of offences whose nature anticpar gravity are likely to be
criminally punished.”

Such a proposal is intended to act as an intermedetween the various drafts of
existing bilateral agreements and the — still inptete — very structured draft project of
the IISD.

The essence is to try to develop the matter, bypgsimg a general provision
which focuses on the symmetrical aspect of thetsigind obligations of the various
recipients. Therefore, the present proposal appeacenstitute an honest compromise
making possible to frame the draft in relation tee tconstant evolution of new

international investment agreements.

499 See in particular the caf®emen and Schmit v Luxembo@#gdgement) ECHR (Fourth Section) (no.
51772/99) (25 February 2003) para 46:
http://cmiskp.echr.coe.int////tkp197/viewhbkm.asgRRm=open&table=F69A27FD8FB86142BF01C1166
DEA398649&key=3538&sessionld=16338131&skin=hudo&&ttachment=true (last accessed 16
February 2009).
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CHAPTERYV CONCLUSION

The comprehensive analysis of the foreign invektst state conflicting rapport
and highlighted in Chapter Ill clearly demonstrateslack of balance in most of
international investment agreements today. Suchtié® have a tendency to focus
exclusively on foreign investor rights and proteati In addition, there is no frequent
space for provision of the right of host statedake regulatory measures in order to
achieve public policy or development objectivese@an only but notice that such an
unbalanced relationship between the main actoenahvestment treaty involves some
negative consequences for developing countriestai@sr, we have reached a high
number of over 250 known arbitrations mainly brauigg investors against host states. A
great number of awards result in imposing exces$ivancial costs to developing
country governments which cannot in turn implemirair regulatory policies. In this
manner, an American lawyer describes investmemteagents a3

an open invitation to unhappy investors, temptedamplain that a financial or business

failure was due to improper regulation, misguidedacroeconomic policy or

discriminatory treatment by the host government datighted by the opportunity to
threaten the national government with a tediougegive arbitration

Answering the most fundamental question of whaglle¥ protection is needed to
ensure a proper balance between legitimate rightsvestors and public interest of host
states requires advocating for several practidatisos.

The main requirement is dealing with both publitiggorequirements and to new
obligations from international investment law, state would have to adapt its decision-
making procedures to increase transparency. Tlusa fpublic policy required to be
spotless with respect to international investmeamt, lit could be useful for the state to
establish a unique organ to take responsibilityaorinitial consultation with investors
before the final decision. This would avoid a pglreewly instituted by the authorities of
a host state infringing legitimate expectationsadbreign investor. These expectations
have recently become the central notion of therstgaf international investments.

*%jilliam D. Rogers “Inter-American Development BaBknference on Commercial Alternative Dispute
Resolution in the XXI Century: The Road Ahead fatih America and the Caribbean” Speech to Inter-
American Bank Conference, 26-27 October 2000) 2.
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Insofar as it encourages extensive reform of thmimistration of host countries,
international investment law can appear to be ablesmaker. Nevertheless, these new
developments encourage transparency, institutiadelelopment and therefore the
credibility of the public management of host statéhese elements promote
competitiveness and the sustainable developmeata@iomies which benefit from it. If
they are made in a constructive way, adaptationshéo evolution of international
investment law might simultaneously serve the fgrdnvestor and the general interest.
International security of investments thereforeinextricably linked to an inevitable
transformation of the state where domestic toot®b® insufficient in many respects.

The International Institute for Sustainable Depet@nt Model Investment Treaty
provides interesting and original alternative provisiotdowever, such a multilateral
model of investment treaty remains an indicatathefevolution of this area of law and at
the moment is not binding.

Since this model is not in force, it might be fowttler realistic ways of ensuring
a better balancing of the rights and interest®ifn investors and respect for legitimate
public concerng® In negotiating new IIAs or revising their currentes, countries need
to legitimately consider new concerns such as enuient and social issuégdne way of
doing so is for states to clarify uncertain legaints where interpretation provided by
tribunals might be inconsistent such as ‘foreigvestor’, ‘fair and equitable treatment’
or ‘indirect expropriation.’New BITs may also precise that certain environnieata
public security measures do not amount to indimqbropriation®? Lastly, another
tempting way would be to include the right to séguof international investments as a

general provision in preambles of lIAs.

01 UN CTAD “Balancing Private and Public Interestsimernational Investments IAs” UNCTAD Expert
Meeting on Development Implications of Internatibimvestment Rule Making (28-29 June 2007) 6.
%92 5ee the 2004 US Model BIT, above n 326, Annex B.
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